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NOTICE 

TO THE FIRST EDITION. 

Havihg been directed by Lord John RiiiBell to attend 
the Parliamentary Counsel to the Home Office (Mr. Drink- 
water), during the progress, through both Houses of Parlia- 
ment, of the great and healing measure brought forward by 
his Lordship for the Commutation of Tithes in England and 
Wales, and having thus become acquainted with its details 
and purport, from a period immediately subsequent to its 
first introdnction into the House of Commons, I trust that 
this early edition of the Act, with an Analysis and Notes, 
may not be unacceptable. It will readily be seen that what 
I have written is intended for plain and unlearned readers ; 
but I should have felt less confidence Uian I do that my 
observations may be useful even to this class, if I had not 
had access to Mr. Drinkwator's notes and papers, with per- 
mission to use them as freely and fully as I thought proper. 
The Analysis of the Act is chiefly taken from one prepared 
by that gentleman for the use of the conductors of the Bill, 
and will be found of great service in explaining its provisions . 

I have also had the advantage of submitting the work to 
the Rev. Professor Jones,* of Hayleybury and King's Col- 
leges, the author of an admirable pamphlet upon the subject 
of Tithe Commutation, and the various modes by which it 
might be efiected : I trust he will allow me to make this 
public acknowledgment of the valuable suggestions I have 
received from him. 

JOHN MEADOWS WHITE. 

1, Fbeobhick's Place, Old Jbwby, 
Jagiat IS, 18S6. 

■ Since appointed to be one of ilie Tithe Conmiistionera, by tiis 
Grace the Archbisliop of Canterbury. 



ADVERTISEMENT 

TO THE PRESENT EDITION. 



Nearly 10,000 copies of the former Editions having 
been disposed of, and the work being still in demand, 
the present Edition, with the Report of the Com- 
missioners on Special Adjudications, has been pub- 
lished, adding '^the two Acts passed in the last and 
present years for the amendment of the original Act. 
As these additions, with the further notes, have consi- 
derably increased the size of the work, I have omitted 
the forms,* as they may be obtained gratuitously by 
interested parties from the Commissioners, and, from 
their number and length, must, if inserted, have more 
than doubled the price which it has been found neces- 
sary to affix to this [edition. . The notes have been 
so revised as to adapt the work to the present junc- 
ture, a period which possesses much interest as em- 
bracing the experience of two years in the working of 
voluntary commutations, and as being the time when 
the compulsory powers of the Commissioners come 
in force. The Commissioners having recently pub- 
lished a document, saying how they propose, in the 
first instance, to work these powers, its purport is given 
in a note to the 36th Clause, and a note applying 
generally to the compulsory powers has been added 
at the end of the work. The index is adapted to 

the three Acts. 

J. M. W. 

1, Frederick's Place, Old Jewry, 
1st October, 1838. 



* But see page 136. 
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ACT 

FOR 

THE COMMUTATION OF TITHES 

m 
ENGLAND AND WALES. 



The object of this Act is to convert all tlic uiicom- 
muted tithes in England and Wales into a corn rent- 
charge, payable in money according to the value of a 
lixed quantity of com, as ascertained from year to 
year by the average price of com for the seven years 
ending at the preceding Christmas. 

Tlie mode of making this conversion is, tirst, 1o 
find the gross average money value of the tithes of 
each parish for seven years ending Christinas 1835 ; 
secondly, to apportion the amount of that value 
upon the lands of the several tithe-payers ; thirdly, 
to ascertain how much com could be purchased with 
such amount; one-third of it to be laid out in wheal, 
one-third in barley, and one-third in oats, at the 
average price ascertained by the weekly official returns 
of the price of corn for the seven years preceding 
Christmas 1835 ; fourthly and finally, in every future 
A 3 
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year, to make payable the price of the same quantity 
of wheat, barley, and oats, at their average prices, 
founded on a like calculation of the returns for the 
seven years ending at each preceding Christmas. 

A similar system, as applicable to rent, has been 
long in practice in Scotland, and has given great 
satisfaction ; chiefly because it fixes the amount of the 
rent in grain, whilst it allows of a variation in value, 
according to the average market price of the grain of 
which the rent consists. 

The Act provides two methods of commutation : — 
first. By parochial agreement, voluntary on the part of 
a majority of persons having two-thirds interest in the 
lands, two-thirds interest in the great tithes, and two- 
thirds interest in the small tithes, but binding on the 
minority if unappealed against, or if no sufficient cause 
of objection shown ; secondly. By compulsory awards. 
The machinery to regulate, confirm, control, and eflfect 
these agreements and awards, is a central Board of 
Commissioners, with assistant commissioners, and an 
establishment under them adequate for the purpose. 

Parochial agreements and apportionments to be bind- 
ing must be confirmed by the commissioners, and 
compulsory apportionments and awards are made by 
them; the latter power having come into operation 
on the 1st October, 1838. 

In both cases, the gross value of the tithes payable 
by a parish, or district (allowed to be treated as a 
parish for the purpose of commutation by the com- 
missioners,) is first to be ascertained. In the case of 
a voluntary agreement, it is not probable that there 
will be much difficulty in ascertaining this. In the case 
of a compulsory award, the commissioners are required 
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by the Act to lake the seven years' value of the tithes^ 
if paid in kind^ or the compositions (if any) paid during 
the like period, as the basis of the commutation. A 
power is giv^ to them, when the average value ao 
ascertained will not fairly represent the sum which 
ought to be taken for calculating a permanent com* 
mutation, to diminish or increase such sum to the 
extent of one-fifth, or twenty per cent. And in cases 
of fraud, collusion, or special circumstances^ a discre- 
tion is given to the commissioners to disregard tlie 
compositions altogether, and to adopt the average 
upon the basis of payments from similar lands in the 
neighbourhood. 

After the gross value of the tithes is ascertained, 
the, landowners are to appoint valuers, to «npportion 
the amount amongst them. If no voluntary appor- 
tionment be made in six months, the commissioners 
must make such apportionment. As soon as the ap- 
poHionment is complete the commissioners are to 
confirm it, and it then becomes binding on all parties, 
and fixes the value of the rent-eharge to be paid in 
future in the place of the tithes, by the several land- 
owners in the parish ; and this amount is to be there- 
after rendered upon a calculation of the price of grain 
as before mentioned. The case of every kind of tithe, 
modiises, exemptions, and the like, is provided for in 
the Act ; legal disabilities are removed ; facilities are 
given for referring all disputes to arbitration, or to an 
immediate and cheap mode of trial, or to the commis*' 
sioners, and for charging the expenses of the commuta- 
tion on the lands of owners having less estates than fee- 
simple or fee-tail; and incumbents have a similar 
power of charging the expenses on their livings. 
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Special provisions are also inserted to meet cases 
when the tithe is not of an ordinary nature^ such as 
hops^ fruits^ garden produce and wood ; and also for 
special apportionments so as to discharge any part of 
the lands which the owner may desire^ and fix it on 
other parts of his lands^ provided the annual value of 
the latter exceeds by three times the value of the rent* 
charge proposed to be fixed upon it. In the case of 
ecclesiastical tithes^ land to an extent not exceeding 
twenty acres may be given by way of commutation^ 
either in the parochial agreement^ if the land be given 
parochially ; or in discharge of a portion of the rent- 
charge^ after the apportionment is made^ but before 
its final confirmation, if the land be given by an indi- 
vidual. 

The consent of the patron is required in all cases 
of ecclesiastical tithe commuted by voluntary agree- 
ments, and such agreements are to be submitted to 
the Bishop of the diocese, for his observations and 
opinion before confirmation by the Commi8sion«*s« 

No one is to be personally liable for the rent-charge, 
but the remedy, as in the case of ordinary rent- 
charges, is by distress and entry on the lands out of 
which it issues, the party entering being liable to 
account upon a judge's order instead of the tedious 
and vexatious course of a suit in Chancery. 

The average prices for the seven years ending 
Christmas 1835, are declared by the Act, 1 Vict. c. 69. 
§ 7, to be for a bushel of wheat 7s. O^d. ; barley, 
3*. II Jrf. ; oats, 2«. 9(/. The amount of every gross 
parochial rent-charge is to be converted into and fixed 
permanently as a corn rent-charge, one-third in each 
kind of grain, at the prices fixed by this average, and 
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to be payable half-yearly at its money value^ to be 
ascertained in every year by the averages of the seven 
years ending at the preceding Christmas. 

For example : — This average, when taken ^s the 
basis for commuting 3Q0L of tithes^ would produce 
'• the following result :— 

100/. laid out in wheat, at 56s, 3d. per quarter, Q^rs. 

t would produce 35*56 

100/* laid out in barley, at 31^. 9d. per quar- 
ter, would produce 62*98 

lO&L laid out in oats, at 32^. per quarter, 

would produce 90"9 

Suppose that in any year after the completion of 

the commutation, the average prices of the seven years 

ending at the preceding Christmas, should prove 

to be — 

Wheat .... 60*. 

' Barley .... 40*. 

Oats 20*. 

Then, a corn rent-charge rendering the number of 

# quarters above specified, and which are at the time of 

the commutation worth 300/., would produce on the 

altered prices, as follows : — 

35-56 quarters of wheat, at 60*. £106 13 6 

62'98 — of barley, at 40*. 125 19 2 

r 90-9 — of oats, at 20*. 90 18 



Total value of rent-charge . . £323 10 8 



Such is the kind of variation which will take place 
under the Act of which the following is an Analysis. 



ANALYSIS 



OF 



AN ACT FOR THE COMMUTATION OF TITHES 
IN ENGLAND AND WALES. 



The figures in the text point out the number of the clause in which 

the provision treated of is contained. 



CLAUSES L— XL 

APPOINTMENT AND GENERAL POWER OF COMMISSIONERS 
AND ASSISTANT COMMISSIONERS. 

Three commissioners are to be appointed ; two by 
the Secretary of State, and one by the Archbishop of 
Canterbury, removable at their joint pleasure^ (I.) 
They are to sit as a board in the Metropoh's, and 
superintend the execution of the Act. Instruments 
and copies under their seal are to be received in evi- 
dence, and no agreement or award is to be in force 
unless so sealed or stamped, (2.) They are to make 
a yearly report of their proceedings to the Secretary 
of State, which report is to be laid before Parlia- 
ment, (3.) 

The commissioners are empowered to appoint a 
sufficient number of assistant commissioners, a secre- 
tary, and assistant secretary, and such clerks, mes- 
sengers, and officers, as they may deem necessary, and 
to supply vacancies as they occur ; but they are not to 
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appoint more than twelve assistant commissioners^ 
without the consent of the treasury ; and the number 
of clerks, messengers, and other officers, is subject to 
the like consent, (4.) Neither commissioners nor 
assistant commissioners are to sit in the House of 
Commons, (5,) and the duration of the commission is 
limited to five years, and the end of the then next 
Session of Parliament, (6.) 

The salary of a commissioner is not to exceed 
1500/. ; that of an assistant commissioner 3/. per diem, 
while actually employed in the business of the com- 
mission, besides his reasonable travelling expenses as 
allowed by the treasury. The salaries of the secre- 
t«iry and assistant secretary are not to exceed 800/., 
and those of the clerks, &c. are to be in fit propor- 
tion, (7.) 

The salaries and expenses are charged on the con- 
solidated fund, (8.) 

The commissioners and assistant commissioners are 
to take an oath for the due execution of their offices, 
and their appointments are to be published in the 
Gazette, (9.)* They have power to examirie witnesses 
upon oath, and to call for returns and books and 
papers, but not to require the disclosure of titles, nor 
to compel witnesses to go more than ten miles from 
home, (10.) 

With the exception of acts required to be done 
under the seal of the commissioners, the assistant com- 
missioners may exercise all or such of the powers of 
the commissioners as the commissioners may think fit 
to delegate to them, (11.) 

• See I Vict. c.OO. § 13. b lb. § 2. 
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CLAUSES XIL— XVI. 

INTERPRETATION CLAUSES.* 

The masculine gender and singular number are used 
in this bill to express both sexes^ and more persons 
than one; also the Crown and bodies corporate, to 
whom the word ^'person" is extended. 

^* Lands" is used for all messuages, lands, tene- 
ments, and hereditaments. 

" Tithes," for all uncoramuted tithes, portions, and 
parcels of tithes, moduses, compositions, real and 
customary payments. 

" Parish," '^ parochial," mean also extra-parochial 
places and those townships which (chiefly in the North,) 
are treated as separate parishes by I3th and 14tk 
Ch. IL c. 12; also every district which the commis- 
sioners may direct to be considered as a district for 
the purposes of the Act 

" Landowner," ^* titheowner," mean persons in 
possession of the rents and profits, except tenants 
holding under a lease of not more than fourteen years, 
or under any lease paying a rent of not less than two- 
thirds of the clear yearly value. Tenants holding under 
valuable leases for more than fourteen years are treated 
as joint owners with their landlord, and persons in 
possession under a writ of execution or order 
of a court of equity are treated as joint owners 
with the persons against whom such writ or order is 
made, (12.) 

The ownership or patronage of the Crown is to be 
exercised by those functionaries by whom the adminis- 
tration thereof is chiefly or usually managed, (13.) 

* See 1 Vict. c. 69. § 14. and 1 & 2 Vict. c. 64. § 5. 
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Persons filling more than one character, «. g. patron 
and landowner or incumbent, may act and be dealt 
with in both characters, (14 ;) and if under legal 
disabilities may act by their proper legal representa- 
tives; or if there be no legal representative, then 
by such person as the commissioners may nominate 
to represent them, (15;) and all acts required to 
be done by any person may be done by his agent 
duly appointed according to the form given in the 
Act, (16.) 

CLAUSES xvir.— xxxr. 

VOLUNTARY AGREEMENTS FOR A RENT-CHARGE BE- 
TWEEN LAND-OWNERS AND TITHE-OWNERS. 

The Act treats the commutation as consisting of two 
separate processes : — 

1st. The determination of the total sum to bd paid 
for the tithes of any parish. 

2dly. The apportionment of the total sum among 
the difierent lands on which it is to be charged. 

The first of these processes may be efiTected, 1st, 
by voluntary^ 2dly, by compulsory, commutation. 
The voluntary determination of the total sum to 
be paid is the object of the clauses now under dis- 
cussion. 

(17, 18.) Any number of landowners or tithe- 
owners possessing an interest, (to be ascertained by 
the poor rates,) (19), equal to one-fourth of the 
titbeable lands, or one- fourth of the great and small 
tithes, may summon a parochial meeting of all the 
landowners and all the titheowners of the parish, 
giving twenty-one days' notice; and any agreement 
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made at any such meeting, or adjourned meeting, 
(^0), or signed within six months by the owners 
of two-thirds of the tithe able lands, two-thirds of the 
great tithes, and two-thirds of the small tithes, if con- 
taining the particulars required by the Act, (21,) and 
if confirmed by the commissioners, is to be binding on 
the whole parish,* and on all interested parties.*" The 
commissioners are to frame and furnish forms on the 
application of churchwardens and overseers, (22 ;)* and 
if the commissioners shall think fit, any commissioner or 
assistant commissioner may attend any such parochial 
meeting, and advise the terms of agreement, but with- 
out being then able to exercise compulsory powers, 
(23.) Suits and diflferences pending at the time 
of the agreement may be referred by the parties 
to arbitration, (24,) but reversioners will not be 
bound by such references unless sanctioned by the 
commissioners. 

Agi'eements pending at the time of the Act passing 
may be confirmed in like manner (25) ; but no voluntary 
agreement is to be deemed executed by any ecclesiasti- 
cal tithe-owner, unless consented to by the patron, 
(26.) When executed by a sufficient number of per- 

* It is important to observe that the total sum is the only thing 
fixed in these agreements, and that although the agreement will 
probably be founded upon a calculation of what the individual pay- 
ments up to that time have been, the latter may still be altered 
by the apportionment. This circumstance is one of the distinctive 
characteristics of the Act. 

^ The consent of the owners of the great tithes and small tithes 
is required separately, because, in fact, their interests are often 
opposite ; and for a voluntary agreement, which is to bind the 
minority, every interest should be represented. 

^ Any party having an interest in a commutation may obtain 
these forms, on application at the office. See p. 136. 
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sons to make it bindings it is to be sent to the oom- 
missioners in London^ who are to satisfy themselves 
that the proceedings have been regular and without 
fraud or collusion^ and are thereupon to confirm it 
under their hands and official seal, (27.) In the case of 
ecclesiastical tithes no confirmation is to take place 
until four weeks after the Commissioners shall have 
sent notice to the Bishop for his observations and 
opinion, unless he shall sooner signify his approbation, 
(28). Although the main principle of the Act is a 
commutation for rent-charge, yet with a view to give 
facilities for acquiring and enlarging glebe, twenty 
acres of land may» in the case of ecclesiastical tithe, 
be set apart instead of an equivalent value of rent- 
charge, either by the agreement if the land is given 
parochially, or in the manner already pointed out in 
page 13, if the land be gived by an individual, 
(29, 30, 31.) The confirmation of the commissioners 
completes the first part of the process, and the 
sum thus agreed upon is thenceforward fixed on the 
parish. 

CLAUSES XXXIL— XXXV. 

APPORTIONMENT BY THE LAND-OWNERS AMONG THEIR 
RESPECTIVE LANDS OF THE TOTAL SUM AGREED FOR. 

The total sum having been voluntarily agreed upon, 
the next step is to apportion it among the individual 
landowners. For this purpose the landowners are 
to meet again to choose valuers. The titheowners are 
not to attend this meeting, because they have no 
interest in this part of the question, beyond seeing that 
their rent-charge is properly secured ; and this secu- 
rity will be insured without their interference in the 
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choice of valuers, by the subsequent provisions for a 
public discussion of the apportionment, and by a clause 
which comes late in the Act, (58,) providing that no 
close is to be charged with the rent-charge due upon 
any other lands unless it is of three times the value of 
such rent-charge. 

The valuers, if more than one, are to be two or 
any other even number, half to be chosen by a majority 
of landowners in point of number, the other half by a 
majority in point of interest, or both majorities may 
agree to name the same person, (32.) The same 
meeting of landowners is to settle the principles 
according to which the valuers are to proceed, or if 
they are left uncontrolled by any rules so laid down 
for their guidance, they are to distribute the whole 
charge according to the best of their judgment, 
" having regard to the average titheable produce and 
productive quality of the lands ;" subject, however, in 
every case to the following provision : — that all the 
lands are to have the full benefit of any modus or ex- 
emption attaching to them. In many cases where the 
exemption is complete or the modus general, this pro- 
vision will be of very easy application ; in other cases, 
where the modus covers only particular kinds of pro- 
duce, an estimate must be made of the value of that 
privilege. If any lands are covered by a modus of so 
peculiar a character that this estimate is rendered 
difficult, previous application should be made to the 
commissioners for permission to treat those lands as 
a distinct parish for the purpose of the Act, (12.) 
The valuers are to subscribe a declaration that they 
will act faithfully, and to appoint an umpire before 
they' proceed to business, (33.) They have the 
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power of entry, (34,) and of using old maps, which 
they are bound to adopt by the directions of three- 
fourths of the landowners, (35)/ If any person thinks 
himself unfairly treated by the apportionment, he 
will have an opportunity of making objections to an 
assistant-commissioner, as provided at CI. 61/ 

CLAUSES XXXVL— LII. 

COMPULSORY AWARD BY THE COMMISSIONERS OF THE 
TOTAL RENT-CHARGE IN DEFAULT OF VOLUNTARY 
AGREEMENTS. 

The commutation based upon a voluntary agree- 
ment having been brought to that stage at which the 
whole charges have been distributed among the lands 
liable to it by valuers chosen by the landowners, and 
proceeding according to the principles most in favour 
with them, the Act next takes up the question of com- 
mutation on the supposition that no voluntary agree- 
ment has been made. 

Since the 1st October, 1838, the commissioners 
have the power to direct the necessary inquiries for a 
compulsory commutation in any parish in which no 
voluntary commutation has at that time been effected. 
But an express power is given to them of suspending 
their proceedings even after commencing them, if 
there should be indications of the probability of volun- 
liiry agreement, (36.) The foundation of the Commis- 
sioners' award in an ordinary case is to be the amount 
of the compositions paid, or of the value of the tithe« 
taken in kind, during seven years ending at Christ- 
mas 1835 » Where abatements have been made 

See 1 Vict. c. 69. § 1. ^Jb. § 6. 
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upon tithe-rents, or compositions, on the ground of 
their being higher than the fair composition value of 
the tithes, the abated amount is to be the basis of the 
rent-charge. The rent-charge is to be subject to all 
parochial and county rates, and consequently, when 
the compositions have been paid free of such charges, 
an equivalent to what they would have paid had they 
been rated, is to be added to the composition before 
the rent-charge is calculated, (37.)* 

The commissioners are to be empowered — in case the 
payments of these seven years are appealed against 
by the patron or by half the land-owners, or the tithe- 
owners, great or small, upon the ground that the 
seven years' average would not be a fair basis for com- 
mutation, — to increase or diminish the average sum so 
ascertained to an extent not exceeding one-fifth, or 

' The reasons for this are many, although the plan of making 
the rent-charge free of rates and taxes appear at first sight to 
have the advantage of simplicity. 

1. The poor-i*ates daring the seven years ending Christmas 1835, 
have been much higher than they* probably viill be again, and it 
would be manifestly unjust to reduce the rent-charge permanently 
On a calculation founded on these extravagant payments. An at- 
tempt to allow for the probable reduction of poor rates and connty 
rates would lead to endless disputes. 

2. Many rates are unequal, or even illegal, and it would be ne- 
cessary to institute an inquiry into them which would open a new 
source of quarrel, not necessarily belonging to the subject. 

3. It would soon become an invidious thing that the tithe-owner 
should not contribute his share to the burdens of the parish : not 
only would he be debarred from interfering in parochial affairs 
while his indemnity should last, but in the end, the recollection of 
the terms on which he purchased it might become weak, and he 
might eventually be called upon, notwithstanding, to contribute 
like his neighbours. 

See noteO to Clause 37, p. 37, potL 
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twenty per cent. A still wider latitude is allowed to 
the commissioners in cases of fraud or collusion^ or 
in those which, owing to special circumstances^ ought 
in their judgment]to be separately treated. In all such 
cases the commissioners' Keport to Parliament of the 
1st May, 1838, as to the exercise of their discretion in 
this respect, is to be referred to, (38.)* 

The cases so reserved for special adjudication are to 
be reported to the Secretary of State, and they are 
confined in the exercise of their discretion in special 
cases to the fixing of the rent- charge with regard to the 
average of the neighbouring parishes. The draft of the 
award, with so much of the report to the Secretary of 
State as relates to the special cases, is to be de- 
posited in the parish for the purpose of some com- 
missioner or assistant-commissioner hearing and deter- 
mining objections to the award in such cases, (39.) 

The tithe of hops, fruit, and garden produce, if the 
owner thereof shall give notice that they should be 
separately valued, is to be awarded in every case 
according to the average of some district to be fixed 
by the commissioners, (40.) This tithe does not fall 
within the provisions of the 38th clause, which con- 
tain the power to vary by one-fifth the average value, 
as ascertained by the 37th clause. 

The tithe of wood may be also excepted upon 
notice, either from its owner, or the tithe-owner, and 
is to be estimated according to its value at the last 
cutting, and according to the value of similar woods 
in that part of the country during seven years ending 

Christmas 1835,'(41.)^ 

* See Report, p. 117, also Note on Compulsory Commutation, 
p. 130. 

^ See Report, 1st May, 1838; p. 117, and note to Clause 41, p.[41. 
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The tithe of hop grounds and market gardens is 
to be divided into two parts, ordinary and extraordi- 
nary ; and the lands which go out of cultivation are to 
be relieved from the extraordinary charge, which is 
to be imposed on such as are newly cultivated,* (42.) 
The tithe of land converted from barren heath, and 
which shall have been exempted on that account 
during any part of the seven years from tithe, or which 
(under peculiar circumstances of occupation) may 
have been entitled to exemptions, such as glebe and 
the like, is upon a similar notice from landowner or 
titheowner, to be estimated according to the average 
of lands of the like description and quality in the 
parish and neighbourhood, (43.) 

Moduses and the like are to be taken at their actual 
amount, the only change being that they will be called 
rent-charges instead of moduses, and will vary hence, 
forth with the price of corn. If established by any 
decision during the seven years, the rent-charge will 
be according to the decision. So if any moduses 
have been set aside during the seven years, the rent- 
charge will not be fixed on the modus, but upon 
the principles of the decision, (44.) 

The clauses from 44 to 48 inclusive give the com- 
missioners and assistant-commissioners power to settle 
disputed claims, which shall be a hinderance to' their 
making such award of the total rent-charge, (45,) 
subject to appeal in all cases exceeding 20/. in value 

* This clause was first introduced by the hop growers, who were 
alarmed at having to pay the hop tithe in competition wiUi future 
growers upon new land who would only pay the ordinary arable 
or pasture tithe. It is obvious that if they arc to be relieved on 
the one hand they must be liable to an additional burden on the 
other. 
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to a court of law^ in the mode pointed out by the Act, 
(46, 47, 48,) but in no case are the Statutes of Limita- 
tions as they regard tithes to be affected, (49.) 

When the award is drawn up, which in the parti- 
culars it contains will be similar to a voluntary agree- 
ment (except that the commissioners cannot award the 
twenty acres of land allowed to be included in a 
voluntary agreement) (50), an assistant-commissioner 
will publish a copy of it in the parish, and sit on an 
appointed day to hear objections to it. If any ob- 
jections be' deemed valid, the proposed award is to 
be amended accordingly,* (51.) 

When the award has been examined, and if neces- 
sary, amended, it will be sent to London^ for the 
approval of the Central Board ; and this approval, as 
in the case of a voluntary agreement, renders the 
proceedings so far settled and binding upon all persons 
then or thereafter interested in the lands or tithes, 

(52.) 

CLAUSE LIIL 

VOLUNTARY APPORTIONMENT BY THE LANDOWNERS OF 
THE TOTAL RENT-CHARGE COMPULSORILY AWARDED. 

The award being confirmed, and the process so far 
completed, the voluntary principle is again resorted 
to, and an assistant - commissioner will summon a 
meeting of landowners to choose valuers, exactly as 

* This provision of course is not necessary in the case of the 
voluntary agreement, because in that the representatives of the 
only three parties interested wUl be agreed, and no one of the 
three can make a disadvantageous bargain for his neighbour, 
not being a party to the agreement, which will not also be inju- 
rious to himself, since the agreement only relates to the total sum, 
and not to its final distribution among the tithe-payers. 

See also 1 Vict. c. 69. ^ 4, 5, 6. 
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they would have done if the sam awarded had been 
voluntarily agreed upon^ (53.) 

CLAUSE LIV. 

COMPULSORY APPORTIONMENT BY THE COMMISSIONERS. 

If a voluntary agreement or compulsory award has 
been made^ but has not been followed by a voluntary 
apportionment in six months^ the commissioners are 
empowered to proceed to a compulsory apportion- 
ment. And it is probable that the activity of the 
voluntary process will be much increased by the 
knowledge that the commissioners may thus inter- 
pose, (54.) 

CLAUSES LV. LVIIL— LXVm. 

PROVISIONS APPLICABLE TO EVERY APPORTIONMENT. 

The Act having now brought down the process of 
commutation to the same stage, on the three different 
suppositions, — 

1 . Of a voluntary agreement and voluntary appor- 
tionment ; 

2. Of a compulsory award and voluntary apportion- 
ment ; 

3. Of a compulsory apportionment following a 
voluntary agreement or compulsory award, — 

The following provisions are applicable to every 
commutation taken up at this stage. 

The form of the apportionment is pointed out (55), 
which is made to include the agreement or award on 
which it is founded, and is to set forth all the lands 
referred to, and the amount charged on each.a On 
the request of any landowner the sum charged on his 

• See 1 Vict, c 69. § 4, 5. 
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Unds may be differently apportioned amongst them^ 
but so that no lands shall be charged on account of 
other lands to the extent of more than one-third 
of its yalue^ (58.)* When made, the draft of the 
apportionment is to be annexed to the award of 
the total sum, and sent to the Central Board, (60.) 
After its receipt, a meeting, as in die case of an 
award, is to be held in the parish, and a commis- 
sioner or an assistant-commissioner will sit in the 
parish to hear and determine objections to it, (61.)^ 
Moreover, if any landowner should then wish to com- 
mute the rent-charge for land with any ecclesiastical 
titheowner, he may do so, the limit of twenty acres 
being still preserved, (62.) The apportionment, 
after all these proceedings are disposed of, is then 
to be sent, engrossed on parchment, with the map or 
plan annexed, to the commissioners, who, on ap- 
proval, are to confirm the same under their hands 
and seal, (63.)° Copies are to be deposited in the 
parish, and sent to the registrar of the diocese, (64 ;) 
and in every case, before confirming any agreement, 
award, or apportionment, if the commissioners think 
fit, notice is to be given to remainder-men and rever- 
sioners, (65.) After these proceedings have been 
completed, and the agreement, award, or appor- 
tionment is confirmed, it is not to be questioned, 
(66,) but the lands are to be discharged for ever from 
tithes, and the rent-charge paid instead.'^ No person 
is to be personally liable for the rent-charge, (67,) the 
sole mode of recovery being by distress and entry 

• But see 1 Vict c. 69. § 9. »» lb. § 6. , lb. § 1. 
d Bat see Clause 79, a case in which the collection of tithes may 
be conttoned after an agreement or award is confirraed. 

b2 
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(given by Clauses 84, 85). When lands are given 
for tithes or rent-charge, the lands are discharged 
from the tithes or rent-charge for ivhich such land 
has been given, (68.)* 

To prevent disputes, the power of entry is given 
by Clause 59 to the valuers employed by the commis- 
sioners, their pay being limited to two guineas a day, 
or the commissioners may agree on a fixed sum for 
their payment. 

CLAUSES LVI. LVII,^ LXVII. 

CONVERSION OF THE MONEY RENT-CHARGE INTO A 

CORN RENT-CHARGE. 

The rent-charge being fixed and apportioned, these 
clauses provide for its varying from year to year, with 
the price of wheat, barley, and oats, ascertained by 
the weekly returns of the prices of grain under 9th 
Geo. IV. c. 60, for the purpose of regulating the duty, 
(56.y 

The principle is, that after having ascertained how 
many bushels of corn could be bought with the amount 
of rent-charge, one-third being converted into wheat, 
one-third into barley, and one-third into oats, at the 
average price of the seven years next preceding 
Christmas 1835, (57,)^ those quantities of grain are to 
be considered as the permanent rent-charge, and their 
money value is to be paid every year at the average 

a 1 Vict. c. 69. % 10, 11. 

»> These two clauses (66, 67) are misplaced io the Act. This 
was discovered duriog the progresis of the Bill ; but as the error 
was unimportant, and its correction would have caused many 
material alterations in the engrossment, it was judged better not 
to remove them. 

"" See 1 Vict. c. 69. § 7. ^ Ibid. § 4. 
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price of the seven years, ending at each preceding 
Christmas. This price will therefore vary every year, 
by taking in a year at the end and dropping one at the 
beginning of each period of seven years, (67.) 

CLAUSES LXIX.— LXXI. 

LIABILITY OF RENT-CHARGE TO THE SAME RATES AND 

INCUMBRANCES AS TITHES. 

The principle on which the rent-charge is made 
subject to parochial rates and charges of the like kind, 
(69,) has been explained in considering Clauses 36 
to 52. (See note, page xxii.) 

Following the precedent of the Income Tax, these 
rates are made assessable on the actual occupier of 
the lands out of which the rent-charge issues, although 
payable by the owner of the rent-charge ; with power 
for the occupier paying, or on whom the same may 
be levied (not being the owner of the rent-charge,) 
if only a tenant, to deduct the amount from his rent, 
or otherwise recover the same from his landlord — 
and for the landlord or occupier, if also the owner of 
the land, to deduct the amount from the owner of the 
rent-charge in settling accounts with him.* A power 
of inspecting and calling for copies of the rates is given 
to the owner of the rent-charge ; who, knowing his 
liability, can appeal against the rates at anytime, (70,) 
as if he were the person assessed. 

* But for this provision, there would be do summary power of 
recovering the rates, as there is nothing tangible in the rent- charge 
which could be distrained on ; and the owner of it, in many cases, 
would not be resident, or have goods and chattels in the parish. 

But see t Vict. c. 69. § 8, giving power to assess the owner of 
the rent-charge in the manner there poiaied out 
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The rent-charges are made subject to the like 
charges, and similar remedies are given as existed 
with respect to the tithes for which they were com* 
muted, such as mortgages, and the like. 

Doubtful mortgages, &c. are excepted, to avoid 
giving validity tor sach charges, as, for instance, cases 
where clergymen cannot legally mortgage their livings. 

The rent-charge, if held for life, or greater estate, 
is declared a freehold^ and is made subject to the 
like liabilities, incidents, and exemptions, as tithes. 

Provision is also made for extending the principle 
of this Act, to tithes authorized to be disposed of 
under former Acts of Parliament, or to the rent« 
charges for which these tithes have been or may be 
commuted. The rent-charges are not to merge in the 
estate out of which they issue, but tenants in fee-sim- 
ple or fee-tail may, if they see fit, declare either the 
tithes or rent-charge merged in the freehold and 
inheritance of the lands out of which Ihey issue, and 
so, by extinguishing them, withdraw them from the 
operation of this Act, (71.)* 

CLAUSE LXXIL 

PROVISION FOR FUTURE ALTERATION OF APPORTION- 
MENT. 

By virtue of the provision for alteration of the 
apportionment (7S), any landowner can discharge 
such portion as he may wish to sell, provided the 
residue of his land left charged with the rent-charge 
be of the value required by Section 58, t. e. three 
times the value of the rent-charge. As this is a 

" See Act to facilitate Merg^er of Tithes in Land, I & 2 Vict. c. 64. 
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power which may be exercised long after the period 
of the commission, its due execution is entrusted 
to two justices, and the Commissioners of Land-Tax, 
who exist in every locality, following the precedent 
of the Property-Tax Commissioners, who were se- 
lected from the same body. The landowner, by 
these means, can, at any time, so alter the apportion- 
ment as to sell the greater part of his land free of 
rent^charge. It is, in effect, an imperfect power of re- 
demption.*^ 

The mode of apportionment is as nearly as may be 
the same as that required for the original apportion- 
ment, and due notice of it is to be sent to the 
persons with whom the original instrument of appor- 
tionment is deposited. 

CLAUSES LXXIIL— LXXVIIL 

EXPENSES OF COMMUTATION; BY WHOM TO BE PAID, 

AND HOW RECOYSRED.^ 

The expenses of witnesses, production of books, 
&c., of settling suits and difierences, and determining 
objections, are to be paid by the parties interested, as 
the commissioners may direct, (73.) 

The expenses of surveyors, and of making an award, 
(not ordered by the commissioners, or any court, to be 
otherwise paid,) are to be borne by the landowners and 
titheowners jointly, as the commissioners may direct, 
(74.) 

The expenses of apportionment are to be borne pro- 
portionally by the landowners alone, who are the only 
parties interested in this part of the commutation, (75.) 

* See I Vict c. 69. § 9. ^ See CommUsioners' Report of 

l8t May 1838, p. 117, and also the Notes to these claases. 
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These expenses, if not paid, are in every case to 
be recovered by a justice's warrant, (76.) 

If to be borne by a land or titheowner, not having 
an absolute estate in fee, power is given to charge 
the lands or rent-charge with the expenses and in- 
terest at four per cent., so that the whole be paid off 
by annual instalments in twenty years, (77.) 

Ecclesiastical owners may charge the amount of 
the expenses and interest at four per cent, in like 
manner on their benefices for twenty years, following 
the precedent of loans under Queen Anne's bounty 
fund ;* but in the latter case, to prevent error, the 
amount is to be ascertained, and certified by the 
Commissioners, (78.) 

; CLAUSES LXXIX. LXXX. 

PROVISIONS FOR TENANT PAYING THE RENT-CHARGE. 

As there may be cases where the tenant dissents 
from the commutation, although the landlord, as 
owner of the lands, may agree or be conipelled to 
commute, the landlord, where such a commutation 
has been effected against the wishes of his tenant, 
is substituted for the titheowner, during such te- 
nant's term, and may take tithes instead ; and the 
tenant, whether paying tithes in kind or a composition 
at the passing of this Act, will not be damnified 
otherwise than by the change of the party to whom his 
payments will be made, as he will be entitled to 
deduct the rent-charge from his rent. 

*■ By the Statute for regulating of Queen Anne's bounty fund, 
the loans are to be repaid by annual instalments of not less than 
one-twentieth, with interest on the balance from time to time. 
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Notice of the dissent is to be given in writing, to 
the landlord or his agent, (79.) 

Every tenant so notifying his dissent, and every 
tenant who may hold his lands tithe*free, or who 
may pay the rent*charge at any time, due upon lands 
which he shall take after the commutation,^ is, 
if he make such payment, allowed to deduct the 
amount in account with his landlord for rent, (80.) 
This last provision secures the terms on which lands 
will be let for the future. 

CLAUSES LXXXL— LXXXV. 

REMEDIES FOR RECOVERY OF RENT-CHARGE BY 

DISTRESS AND ENTRY. 

If the rent-charge be unpaid for twenty-one days, 

power is given to distrain, after ten days' notice, as 

in case of distress for common rent ; but the arrears 

that can be recovered are limited to two years, (81.) 

V Following the example of re-entry by a landlord, in 

case the rent be not satisfied by the distress, a power 

to enter is given after forty days' arrear ; but instead 

of the tedious process of an ejectment, a cheaper 

remedy is substituted, as any judge, on affidavit of 

the arrears being due, may order a writ to be issued, 

*■ Tenants liable to pay tithes before the commatation, and not 
dissenting, will have to pay rent-charge instead of tithes after the 
commutation is effected. Cases sometimes occnr where the tenant 
enters on his occupation at one period of the year, e g. 25lh March, 
undertaking to continue the payment of an existing composition 
payable yearly at another period, e.g, 29th September. This 
undertaking is given on the faith of a like arrangement being made 
with a future tenant on the termination of the lease ; but as the 
rent-charge will be payable half-yearly, tenants thus situated 
should guard against loss, by some arrangements with their land- 
lords for determining the compositions or otherwise. Perhaps the 
I Vict c. 60. § 10, 11, may be usefully applied to such a case. 

b3 
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directed to the sheriff^ to inquire and assess what is 
due ; and on the return of the inquisition^ a writ of 
habere facias poMsessianem may issue^ as on an 
ordinary judgment^ (82.) 

The land may be held by the owner of the rent- 
charge till the arrears and eosts^ as also the cost of 
cultivation, be satisfied. On this being done, or 
whenever the landowner thinks fit, he can call for an 
account, by a judge's order, (which may be obtained 
by summons in the usual way before a judge in cham- 
bers,) and on the account being rendered, and amount 
of arrears and expenses satisfied, possession may be 
regained by issuing a writ of supersedeas to the writ 
of possession, the surplus being also paid to the owner 
of the rent-charge, (83.) 

In the case of Quakers, it is not necessary to im- 
pound the distress, which may be made on their goods 
and chattels, whether on the premises or not, and no 
entry is to be made unless the owner of the rent-charge 
is unable to find sufficient distress for the arrears and 
costs, (84.) 

The distress and entry is to extend to all lands in 
the parish held under the same landlord by the occu- 
pier of the lands liable to the rent-charge,^»-a provi- 
sion necessary to avoid frauds in shifting distresses, 
&c. &c. But no lands are to be liable for rent-charge 
due on land washed away by the sea, or destroyed 
by any natural casualty (85); such land and its 
owners being altogether discharged, as no owner, by 
Clause 69, is personally liable for the rent-charge, 
and the only remedies of distress and entry are 
lost with the land. 

* See 1 Viet c. 69. § 8, 9. 
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CLAUSES LXXXVI.— XCVII. 

MISCELLANEOUS. 

CLAUSE LXXXVL 

R£NT-CHARGES TO BE APPORTIONED ON DEATH OR 

VACANCY, &C. 

The Act 4&5 Wm. lY. c.22, as to apportionment of 
rents, directs they shall be divided between heirs and 
executors, or incumbents vacating a living, and their 
successors, by proportions according to the length of 
time in possession, &c. These provisions are ex- 
tended to the rent-charges under this Act, (86.) 

CLAUSE LXXXVIL 

SALE OF TITHE BARNS. 

Buildings heretofore used for housing tithes being 
rendered useless by the commutation, are authorized 
to be sold, the proceeds to be applied for the benefit 
of the owner of the rent-charge, as the commissioners 
may direct, f87.) 

CLAUSE LXXXVIIL 

LEASES OF TITHES MAY BE SURRENDERED. 

Lessees in occupation of tithes commuted under 
this Act are empowered to surrender their leases, and 
the commissioners may direct what, if any, compen^ 
sation should pass between the lessor and lessee ; but 
it is to be noticed, that the compensation to be given 
by any immediate lessor is confined to lessees at rack- 
rent, otherwise it would imply a return of fines, which 
would be manifestly unjust. On the other hand, any 
lessee, whether at rack-rent or not, is liable to pay 
compensation if he avail himself of this clause, and 
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throw up his lease. If the rent extend to other 
matters^ e.g. land and tithes together^ the rent is to 
be altered in proportion. Any intermediate lessor to 
whom a lease is surrendered^ is to have the like 
power with regard to his lessor, (88.) 

CLAUSE LXXXIX. 

RESERVATION OP RIGHT TO TITHE ALREADY DUE. 

The operation of the Act begins on the first day 
of January following the day on which the commu- 
tation shall be completed. Up to such period the 
tithes will be payable, (89.)* 

CLAUSE XC. 

EXCEPTIONS OUT OP THE ACT. 

The Act is not to extend to the following matters, 
unless there be a special provision for its so extending 
in any voluntary agreement, approved by the commis- 
sioners, in which case they may be included. 

L Easter offerings, mortuaries, and surplice fees. 

2. Fish or fishing. 

3. Personal tithes, except mills. 

4. Mineral tithes. 

5. Tithes in London. 

6. Permanent rent-charge, or payments in lieu of 
tithes, calculated on rents of houses or lands, in any 
city or town under local acts or custom. 

7. Lands or tenements of which the tithes are 
already perpetually commuted or extinguished by Act 
of Parliament.* 

* Bat see 1 Vict c. 09. § 10, 11, which is made part of this Act, 
aud enables parties to agree in fixing the commencement of rent- 
charge on the 1st April, July, or October. 

*» See Note (*) p. 87. 
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The exceptions are grounded^ for the most part^ on the 
general principle^ that there is no land on which to 
charge the commutation. An attempt was made for the 
same reason to except the tithes of milk and calves, 
not produced on lands of which the tithe has been com- 
muted^ but this exception was finally rejected. The 
consequence will be, that the value of these tithes will 
be taken account of with the rest, and it will be for the 
landowners to consider according to what principles 
the resulting rent-charge shall be apportioned. 

CLAUSE XCI. 

EXEMPTIONS FROM STAMP DUTY. 

Advertisements, agreements, awards, and powers 
of attorney, made, confirmed, or used, under the Act, 
are not chargeable with stamp duty.* 

CLAUSE XCIL 

EXEMPTION FROM POSTAGE. 

The correspondence of the commissioners is postage 
free, if it relate solely to the execution of the Act. 

CLAUSE xcin. 

PENALTIES FOR FALSE EVIDENCE, OR SUPPRESSING 

EVIDENCE. 

Persons wilfully giving false evidence are to be 
deemed guilty of perjury ; 

Persons subscribing a false aflSdavit or declaration 
are to suffer penalties of perjury ; 

And persons refusing to give evidence, or withholding 

' I Vict c. 69. § 12, and 1 & 2 Vict c. 64, § 2. extend this ex- 
emptioii to deeds and declarations of merger under the Tithe 
Commutation Act. 
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aamej destroying papers^ &c. are to be deemed guilty 
of misdemeanor. 

CLAUSE XCIV. 

LIMITATION OF ACTIONS AND PROTECTIONS. 

The protections to commissioners and others acting 
under this Act are — 

1. Twenty-one days* notice^ in writing, of intention 
to bring action or suit. 

2. The opportunity to tender satisfaction or 
amends. 

3. The actions must be brought within three months 
from the cause of complaint, and the venue must be 
laid in the county where the complaint arose. 

4. Defendant, if issue be favourable to him, to have 
full costs, (94.) 

CLAUSE XCV. 

The proceedings are not to be quashed for infor- 
mality, or to be removable by certiorari.'^ 

CLAUSES XCVI. XCVIL 

The Act is limited to England and Wales, (96,)^ 
and may be altered or repealed during the present 
session^ (97.) 

* Except adjudications respecting boandaries of parishes onder 
1 Vict c. 69, § 2, 8. 
*> See 1 Vict. c. 69. § 14. and I & 2 Vict. c. 64. § 6. 



AN ACT, &c. 

6 & 7 WILL. IV. c. 71. 



An Act for the Commutation of Tithes 
in England and Wales. 

[\Zth August, 1836.] 

TTCTHERE AS it is expedient to amend the laws preamble. 

relating to tithes in England and Walts, 
and to provide the means for an adequate com- 
pensation for tithes^ and for the commutation 
thereof; Be it therefore enacted, by the 
King's most excellent Majesty, by and with the 
advice and consent of the lords spiritual and tem- 
poral, and commons, in this present Parliament 
assembled, and by the authority of the same. 
That it shall be lawful for one of His Majesty's Appointment of 
principal Secretaries of State to appoint two fit Cpmrnissioncrs, 
persons to be Commissioners to carry this Act 
into execution, and for the Archbishop of Can* 
ierbury, under his hand and archiepiscopal seal, 
to appoint one fit person to be a Commissioner 
to carry this Act into execution, and for the said 
Archbishop and Secretary of State, at their joint 
pleasure, to remove any one or more of the Com- 
missioners so appointea ; and upon every vacancy 
in the office of Commissioner some other fit person 
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shall be appointed to the said office in the same 
manner and by the same authority as the Com- 
missioner whose vacancy is thereby supplied ; 
and until such appointment it shall be lawful for 
the continuing commissioners or commissioner 
to act as if no such vacancy had occurred. 

Style of Com- 2. And be it enacted, that the said commis- 
missioners. ^j^^^j.^ gj^^u j^^ ^^yj^j^ « The Tithe Commis- 
sioners for England and Wales" and shall have 
their office in London or Westminster, and they, 
or any two of them, may sit from time to time, 
as they deem expedient, as a board of commis- 
sioners for carrying this Act into execution ; and 
the said commissioners shall cause to be made 
To have Com- a seal of the said board, and shall cause to be 
mon Seal. sealed or stamped therewith all agreements and 
awards confirmed by the said commissioners in 
pursuance of this Act ; and all such agreements 
Awards, &c. and awards and other instruments proceeding 

be'seaJed w* h ^^^^ *^® ®*^^ board, or Copies thereof, purport- 
Seal of Com- i"g to be sealed or stamped with the seal of the 
missioners, to said board, shall be received in evidence without 
iTvid*^^*^^^ ^ ^"y further proof thereof; and no agreement or 
award shall be of any force unless the same shall 
be sealed or stamped as aforesaid. 

^""w^irf ?r" ^' ^"^ ^^ *^ enacted, that the said commis- 

Secretary of sioners shall from time to time give to any one 

State. of His Majesty's principal secretaries of state 

such information respecting their proceedings, or 

any part thereof, as the said principal secretary 

of state shall require, and shall once in every 

year send to one of the principal secretaries of 

Annual Report state a general report of their proceedings ; and 

to be laid be- every year such general report shall be laid 

ar lamen jj^f^j.^ j^q^j^ Houses of Parliament within six 

weeks after the receipt of the same by such 

principal secretary of state, if Parliament be 



ASSISTANT COMMISSIONERS. 3 

sitting, or if Parliament be not sitting, then 
within six weeks after the next meeting thereof.* 

4. And be it enacted, that it shall be lawful Power to ap- 
for the commissioners, from time to time, to P°'°* a"*^- 7' 

. ^ «? . , p * , move Assistant 

appomt a sumcient number or persons to be Commission- 
assistant commissioners, and also a secretary ers, Secretary, 
and assistant secretary, and all such clerks, -Assistant Se- 

A in ^ au l 11 J cretary, Clerks, 

messengers, and omcers as thev shall deem and other 
necessary, and to remove such assistant commis- officers. 
sioners, secretary or assistant secretary, clerks, 
messengers or officers, or any of them, and on 
any vacancy in any of the said offices to appoint 
some other person to the vacant office ; and the 
persons so appointed shall assist in carrying 
this Act into execution at such places and in 
such manner as the said commissioners may 
direct : Provided always, that the said commis- 
sioners shall not appoint more than twelve such 

* The first annual report of the Coramissioners is dated 
l8t November, 1837, and states, that the Commissioners 
had prepared and issued forms, precedents, and instruc- 
tions on the various matters arising under the Act ,* that 
the first parochial meeting was held on the 29th September, 
1836, and the first agreement received by the Board on the 
27th October following ; that the whole number of agree- 
ments, up to the 1st November, 1837, vias 652, of which 
358 had been confirmed, and but 16 rejected or objected to, 
the remainder being under consideration. The notices for 
calling meetings had at that period amounted to 2707, but 
only 27 apportionments had been received, and 3 con- 
firmed. The report also stated that difiiculties had arisen 
respecting the characters of the maps, to which the official 
seal of the Commissioners was to be attached ; but these 
had been overcome by the Amendment Act I Vict. c. 69. 
The Commissioners add, <<that they had as yet met with no 
difficulties which the powers and machinery of the two Acts 
had not enabled them to overcome ; that a very ^reat ma- 
jority of the parties with whom they had come in contact 
appeared satisfied with the measure, and that they saw 

f [rounds for believing that a large proportion of the tithes 
or £ngland and Wales would eventually be commuted 
voluntarily." 

For the number of notices, agreements and commuta- 
tioDff, to the Ist October 1838, see p. 131. 
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assistant commissioners to act at any one time, 
unless the lord high treasurer, or any three or 
more of the commissioners of His Majesty's 
treasury^ shall, in the case of each such appoint- 
ment, consent thereto: Provided further, that 
the number of such clerks, messengers, and 
officers shall be subject to the like consent. 

No Commis- 5. And be it enacted, that no commissioner 
sioner or Aa- q^ assistant commissioner appointed as aforesaid 
mS^onerto'sit shall during his continuance in such office be 
in the House of capable of being elected or of sitting as a member 
Commons. q{ the House of Commons. 

Operation of 6. And be it enacted, that no commissioner 
Act as to ap- ^i^ assistant commissioner, secretary, assistant 

pomtment of . i.i_/x5 xi_ 

Commissioners secretary, or other officer or person so to be 
&c. limited to appointed, shall hold his office for a longer 
Five Years, period than five years next after the day of the 
passing of this Act, and thenceforth until the 
end of the then next Session of Parliament ; and 
after the expiration of the said period of five 
years and of the then next Session of Parlia- 
ment so much of this Act as authorizes any such 
appointment shall cease. 

Salaries of, and 7. And be it enacted, that the salaries of the 
Allowances to commissioners, the allowance to the assistant 
fnTAsristant" commissioners, and the salaries of the secretary. 
Commissioners* assistant secretary, clerks, messengers, and other 
Secretary and officers to be appointed under this Act, shall be 
other Officers, f^^^ ^j^^ ^^ ^j^^ regulated by the lord treasurer 

or the lords commissioners of His Majesty's 
treasury, or any three of them: Provided always, 
that the salary of a commissioner shall not exceed 
the sum of one thousand five hundred pounds a 
year, nor the allowance to an assistant commis- 
sioner the sum of three pounds for every day 
that he shall be actually employed or travelling 
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in the performance of the duties of his office, 
nor the salaries of the secretary or assistant 
secretary the sum of eight hundred pounds a 
year ; and that the salaries of the clerks^ mea* 
sengers, and other officers shall be in fit propor- 
tion : Provided also, that the said lord treasurer Treasury may 
or lords commissioners may allow to any com- f.*'^^ Travel- 

• • • X A • • *. linR and other 

missioner, assistant commissioner, secretary, as- expenses, 
sistant secretary, clerk, messenger, or other 
officer, any such reasonable travelling and other 
expenses as may have been incurred by him in 
the performance of his duties under this Act, in 
addition to his salary or allowance respectively. 



8. And be it enacted, that the salaries, allow- Such Salaries ' 
ances, and travelling and other expenses of the ^^^^^^ p*"' 
commissioners, assistant commissioners, secre- Expenses, to be 
tary, assistant secretary, clerks, messengers, and paid out of Con- 
officers as aforesaid, and all other incidental ex- *o**<**^«<* ^""^* 

Senses of carrying this Act into execution, not 
erein otherwise provided for,^ shall be paid by the 
lord treasurer or the lords commissioners of His 
Majesty's treasury out of the consolidated fund. 

9. And be it enacted, that every such commis- Commissioners 
sioner and assistant commissioner shall, before «nd Assistant 
he shall enter upon the execution of his office, {^°Ske oaA**^^ 
take the following oath before one of the judges before acting, 
of His Majesty's courts of King's Bench or 
Common Pleas, or one of the barons of the 

court of Exchequer ;^ (that is to say,) 

'I A, B. do swear, that I will faithfully, im- Form of oath. 

partially, and honestly, according to the best of 

my skill and judgment, fulfil all the powers and 

* See §§ 17— SO, and 78—79, inclusive, Also Report of 
Commissioners, 1st May, 1838, p. 127. 

^ Or if an assistant commissioner, before two jnstices of 
the jurisdiction where he shall be resident, or before 
any master extraordinary of the coart of Chancery. 1 Vict, 
c 69. § IS. 
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duties of a commissioner [or assistant commis- 
sioner, as the case may be,] under an Act passed 
in the year of the reign of King 

William the Fourth, intituled [here set forth 
the title of this Act].* 

Notification of And the appointment of every such commis- 
Appointmentto gioner and assistant commissioner, with the time 

be published mi j .1 /» ^.i. • j r. \^ p 

the Gaiette. when and the name or the judge or baron beiore 
whom he shall have taken the oath aforesaid, shall 
be forthwith published in the London Gazette. 

Commissioners IQ. And be it enacted, that the said commis- 

or Assistant • • ^ «. * • i_ 

Commissioners sioners, or any assistant commissioner, may, by 
may summon summons under their or his hand, require the 
and examine attendance of all such persons* as they or he may 
itnesses, think fit to examine upon any matter brought 
before them or him as hereinafter mentioned 
relating to the commutation of tithes, and also 
make any inquiries and call for any answer or 
return as to any such matter, and also administer 
and call for oaths, and examine all such persons upon oath, 
returns, books, and cause to be produced before them or him 
^' upon oath all books, deeds, contracts, agree- 

ments, accounts and writings, terriers, maps, 
plans, and surveys, or copies thereof respec- 
tively, in anywise relating to any such matter : 
Provided always, that no such person shall be 
No person re- required, in obedience to any such summons, to 
'^"'^'lilo*?''^^ travel more than ten miles from the place of 

more than ten 1 • 1 j , 1 , , *^ 

miles. his abode, or to produce any deeds, papers, or 

writings relating to the title of any lands or tithes.^ 

^ See the 93d clause for penalties on wllfhl disobedience 
to summons, withholding or suppressing evidence, altering 
or destroying books, papers, and the like. 

^ This clause becomes of considerable importance, now 
the compulsory powers are in force, as by its means the 
Commissioners and their Assistants will be enabled to take 
oral or documentary evidence in any part of England and 
Wales in litigated or doubtfnl cases which come before 
them for decision. 
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11. And be it enacted^ that the said commis- Commissioners 
siohers may delegate to their assistant commis- po^Jers t<f*** 
sioners^ or to any one or more of them, such of Assistant 
the powers hereby given to the said commis- Commissioners, 
sioners as the said commissioners shall think fit, to^^exerdsed 
(except the power to confirm agreements and under their 
awards, or to frame forms of agreements and s^al* 
other instruments, as hereinafter provided, or 
to do any Act herein required to be done under 
the seal of the said commissioners,)*^ and the 
powers so delegated shall be exercised under 
such regulations as the said commissioners shall 
direct ; and the said commissioners may at any 
time recall or alter all or any of the powers de- 
legated as aforesaid, and, notwithstanding the 
delegation thereof, may act as if no such delega- 
tion had been made ; and all Acts done by any Acts of Assist- 
such assistant commissioner in pursuance of such *"* Commis- 
delegated powers shall be obeyed by all persons ^^^^^^ ^ jf® 
as if they had proceeded from the said commis- proceeding 
sioners, and the non-observance thereof shall be from Commis- 
punishable in like manner. sioners. 

12.^ And be it enacted, that in the con- Meaning of 
struction and for the purposes of this Act, unless ^^^ words 
there be something in the subject or context ** ^^"^o"'" 

*■ Such as confirming agreements, ^ 27 ; or awards, § 62 ; 
or apportionments, § 6S. The Commissioners have also the 
power, under Clanse 65, to make inquiries beyond those 
already made by the Assistant Commissioners ; and gene- 
rally it may be said, that the final review, approval, and 
confirmation of every stage of the proceedings rest with 
the Commissioners. But according to the latter part of 
this section, the acts of the Assistant Commissioners are 
conclusive and binding on all parties, unless and uutil the 
Commissioners otherwise decide. See note to Clause 63.^^ 
^ The Interpretation clauses, 12 to 16 inclusive, must be 
referred to in construing every part of the Act. If any one 
donbt whether his case be provided for or not, he must re- 
fer to these clauses, which are made applicable to male and 
female, singular and plural, and the like, in order to avoid 
repetitions in the Act These clauses also apply to 1 Vict, 
c. 60, and 1 & 2 Vict. c. 64. 
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"Lands," repugnant to such construction, the word "Per- 
•«'p**'8h"' ^^^" ®'**^^ mean and include the King's Majesty^ 
*« Parochial," ^^^ ^^Y body corporate, aggregate, or sole, as 
" Land- well as an individual ; and any word importing 

*« TitU- ^^^ singular number only shall mean and include 

Owner," ' several persons or parties as well as one person 
as used in this or party, and several things as well as one thing 
^^^* respectively, and the converse; and any word 

importing the masculine gender only shall mean 
ana include a female as well as a male ; and the 
word *' Lands" shall mean and include all mes- 
suages, lands, tenements, and hereditaments ; 
and the word *' Tithes" shall mean and include 
all uncommuted tithes, portions and parcels of 
tithes, and all moduses, compositions real, and 
prescriptive and customary payments ; and the 
word *' Parish" and " Parochial" shall mean and 
include and extend to every parish and every 
extra-parochial place, and every township* or vil- 
lage, within which overseers of the poor are se- 
parately appointed under the provisions of an 
under*i3*& 14 ^^^ passed in the thirteenth and fourteenth years 
Car. 2. c. 12. of the reign of His late Majesty King Charles 
the Second, intituled An Act for the better Re-- 
lief of the Poor of this Kingdom, and every 
district of which the tithes are payable under a 
separate impropriation or appropriation, or in 
a separate portion or parcel, or which the com- 
missioners shall by any order direct to be consi- 
dered as a separate district for the commutation 
of tithes ;** and the words " Land Owner" or 
'* Tithe Owner," or *^ Owner of Lands" or 

* The townships here referred to are dnefly met with 
in the north of England, and fall under the class to wliich 
the ISth and 14tii Car. 2. cap. 12, applies. 

^ By this extension of the word Parish, any pecnliarity 
or extent of district or place may become the subject of a 
separate commatation, at the discretion of the commission- 
ers ; as, for instance, any part of a parish separated from 
the rest of the parish, or any peculiar jnrisdiction, or lands 
subject to peculiar modes of tithing, which do not apply to 
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*^ Owner of Tithes/' shall mean and inchide 
every person who shall be in the actual posses- 
sion or receipt of the rents or profits of any lands 
or tithes, (except any tenant*^ for life or lives, or 
for years, holding under a lease or agreement 
for a lease on which a rent of not less than two- 
tbirds of the clear yearly value of the premises 
comprised therein shall have been reserved, and 
except any tenant for years whatsoever holding 
under a lease or agreement for a lease for a term 
which shall not have exceeded fourteen years 
from the commencement thereof,) and that with- 
out regard to the real amount^ of interest of such 
person ; and in every case*' in which any tithes or 
lands shall have been leased or agreed to be 
leased to any person for life or lives, or for years, 

the rest of the parish, and which might occasion difficulties 
in the apportionment ; hot such districts can only be sepa- 
rated from the rest af the parish by the express directions 
of the Commissioners, to whom application should be made, 
stating the peculiarities on which the application is founded. 
In cases where ecclesiastical unions of parbhes are treated 
by the Commissioners as one district, care should be taken 
to apportion a separate rent- charge on each portion of the 
union, which may be liable to a sobsequent separation from 
the other portion. And care must be taken to avoid diffi- 
culties as to the mode of taking the consents, the subsequent 
custody of the documents under Clause 64, and the like. 
Indeed these diffieulties are of a nature almost to preclude 
the possibility of treating «u6h a union as a district 

• Tenants at a rent of two-thirds of the clear yearly 
value of any tenements are generally considered to be 
tenants at tlm rack, or improved rent, whose interest being 
temporary does not entitle them to be considered as 
owners. Tenants for a term of less than fourteen years, at 
any rent, are of the same description. 

^ The great point is to obtain the consent of those who 
represent the owner's interest for the time being ; few con- 
sents could be obtained if the particular interest of each 
owner were matter of inquiry in each esse of parochial 
agreement 

e Tenants at less than raok*rent, and for a term of more 
than fourteen years, who have, in fact, the interest of 
the owners during their term, whether for life or years, are 
allow€^ to join in the agreemeat for commutation, as if 
they were owners ; but aa tlieir lessors, who are, in fact. 
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by any lease or agreement for a lease on which a 
rent less than two-thirds of the clear yearly value 
of the premises comprised therein shall have 
been reserved, and of which the term shall have 
exceeded fourteen years from the commencement 
thereof, the person who shall for the time being 
be in the actual receipt of the rent reserved upon 
such lease or agreement for a lease shall, jointly 
Where Parties with the person who shall be liable to the pay- 
to be deemed ment of such rent of such tithes or lands, be 
Joint Owners, deemed for the purposes of this Act to be the 
owner of such titties or lands ; and in every case 
in which any person shall be in possession or 
receipt of the rents or profits of any tithes or 
lands under any sequestration, extent, elegit, or 
other writ of execution, or as a receiver under 
any order of a court of equity, the person 
against whom such writ shall have issued^ or 
who but for such order would have been in pos- 
session, shall, jointly with the person in posses- 
sion by virtue of such writ or order, be deemed 
for the purposes of this Act to be the owner of 
such tithes or lands.* 

the reversioners, have also an interest, which ought to be 
represented, a joint ownership is here declared between 
them. There may be cases, as in some dean and chapter's 
leases, where there may be a series of tenants between 
the original lessor and the tenant at rack-rent. In such 
cases, upon the principle of the singular extending to 
the plural, each lessor and lessee falling within the defini- 
tions of this clause, and not included in its exceptions, 
would be deemed a joint owner. It is to be recollected that, 
in cases of this kind, a fine is generally paid, and hence the 
lessee is, pro tanto, a purchaser and owner. In these cases 
the concurrence of all si|ch parties is necessary to constitute 
an owner, or the consent, &c. will not be duly given. 

•■ Under 5 and 6 Won. 4, c. 30, § 1, the perception of the 
rents and profits of vacant dignities or benefices is given 
to the treasurer of Queen Anne's Bounty, to whom they are 
to be paid in as full and ample a manner, as the dignitary 
or incumbent, if he had remained in possession of the 
vacant dignity or benefice, or his successor, on their induc- 
tion or instalment, would have been entitled to receive the 
same. And for the purpose of enforcing payment, such 



INTERPRETATION. 1 1 

13. And be it enacted/ that whenever the when Owner- 
ownership of any lands or tithes to which the '^ xhhc^oif* 
provisions of this Act are intended to apply shall Patronage is 
be vested in His Majesty, the first commissioner vested in the 
of His Majesty's woods, forests, and land re- ^^7"' ^J^V*" 

« /i_ . • I • . 1 1 1 DC aeemea tne 

venues tor the time being, or in case such lands Owner or 
or tithes shall be vested in His Majesty in right Patron, 
of the Duchy of Lancaster or of the Uuchy of 
Cornwall^ the Chancellor of the Duchy of ian- 
caster or the officers of the Duchy of Cornwall^ 
entitled to grant leases of lands parcel of the 
Duchy of Cornwally^ shall for the purposes of 
this Act be substituted instead of tne owner of 
such lands or tithes respectively ; and whenever 
the patronage of any benefice to which the pro- 
visions of this Act are intended to apply shall be 
vested in His Majesty, the lord high treasurer 
or first lord commissioner of the treasury for 
the time being, where the value of such benefice 
is above the yearly value of twenty pounds in 
the King's books, and where such value is of 
or below the yearly value of twenty pounds in 
the King's books, the lord chancellor or lord 
keeper or first lord commissioner of the great 
seal for the time being, shall for tlie pur- 
poses of this Act be substituted instead of the 
patron : Provided nevertheless, that if such 
patronage is vested in His Majesty in right 
of the Duchy of Lancaster, the Chancellor for 
the time being of such Duchy shall for the pur- 
poses of this Act be substituted instead of the 
patron. 

treasurer is to have all the legal rights, &c., which would 
have belonged to such successor. Hence the treasurer of 
Queen Aune's Bounty iu these cases is enabled to act as 
tithe or land owner (as the case may be) under this Act ; 
but he cannot act as patron, the right of patronage being 
reserved to the true patrons by §§ 4 and 5 of the same Act 
• 1 and 2 Wm. 4. c. 5. 

C 
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WiMathe 14. And be it enacted^ that vrbenever any 

same Person person shall be at the same time owner of any 

Lands^and lands and owner of any tithes comprised within 

Owner of any agreement to be executed pursuant to the 

Tithes, or p*- provisions of this Act, or besides being owner of 

be^dealfe wiOi ^^Y 1^"^^ ^r o^ ^^J tithes^ shall also be patron of 
in each the bene&oe to which the tithes in question may 

character. belong, such person, in relation to sucli agree- 
ment, may act and be dealt with in each of the 
several characters so borne by him as aforesaid.'' 

In case Patron 15, And be it enacted, ttuU whenever the 
undeHega" patron of any benefice, or the owner of any lands 
disability, or tithes to which the provisions of this Act are 
who to act. iaiended to apply, or any person interested in 
any question as to any tithes, shall be a minor, 
idiot, lunatic, feme covert, beyond the seas, or 
under any other legal disability, the guardian, 
trustee, committee of the estate, husband, or 
attorney respectively, or in default thereof such 
person as may be nominated for that purpose by 
the commissioners, after due inquiry shall have 
been made by them as to tlie fitness of such^ 
person, and whom they are hereby empowered to 
nominate under their hands and seal, shall for the 
purposes of this Act be substituted in the place 
of such patron, owner, or person so interested.^ 

ipottTbS^ 16. And be it enacted, that it shall be lawful 
Power of At- for any landowner or titheowner, by a power of 
torney to carry attorney given in writing under bis hand, to ap- 
provisions of pQjn^ ^n agent to act for him in carrying into 

* That is, his consent reckons in each majority, and as 
patron, if he haTe also the patronage, as the case may be. 

b The power here given to the commissioners will apply 
to a very namerons class of cases, where there is no legatttf 
appointed guardian, or where no inquisition of lunacy has 
been found, and the like. In such cases it will rest with 
the commissioners to say with what evidence of the fact of 
Innacy, &c., they will be satisfied. 
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execution the provisions of this Act; and all Aet into 

things which by this Act are directed to be done ^^w"**®"' 

by or with relation to any person,* may be lawfully 

done by or with relation to the agent so duly 

authorized of such person ; and every such agent 

shall have full power, in the name and on behalf 

of his principal, to concur in and execute any 

agreement, and to vote on any question arising 

out of the execution of this Act; and every per- Principal bound 

son shall be bound by the acts of any such agent, ^ ^^ ^^ ""^^ 

according to the authority committed to him, as 

fully as if the principal of such agent had so 

acted ; and the power of attorney under which 

the agent shall have acted, or a copy thereof 

authenticated by the signature of two credible 

witnesses,*' shall be appended to every agreement 

executed by any such agent, and shall be sent 

with it to the office of the commissioners as 

hereinafter provided ; and any such power of 

attorney may be in the form following : 

* I A. B.y of, &c. do hereby appoint C. D. of, &C. Form of Power. 

to be my lawful attorney to act for me in all 

respects as if I myself were present and 

acting in the execution of an Act passed in 

the sixth and seventh years of His present 

Majesty, intituled \here insert the title of this 

Act.'\ (Signed) A. BJ 

17.* And be it enacted, that any one or more Parochial 
of the landowners or titheowners, whose interest J^^^'iW "fy 

• A patron may give his consent by attorney nnder this 
clanse. (See interprets tion of the word " person," Claase 12.) 

b The agent should keep the power for future occasions, 
and append a copy, attested by two witnesses, to the agree- 
ment ; this power, which is sufficiently short and simple to 
be written on half a sheet of letter paper, is exempt fVom 
stamp doty. (See Claase 91.) The commissioners require 
an attestation by some person (not the wife of the party 
giving the power), who should add his or her occupation 
and address in the nsual way. 

« This is the first clause enabling parties to set the Act 
in motion. Any person in a parish (according to the defi« 

02 
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which Owners respectively shall not be less than one-fourth part 

?nv^lLe'onJ^ds ^f *® ^^^^^ ^*^"® ^f *^® ^^"^^ subject to tithes, 
and tithes may or one-fourth part of the whole value of the tithes 
agrree on the of any parish in England or Wales, may call a 
paWtXllthe parochial meeting of landowners and tithe- 
Oifnen, which owners within the limits of the parish, by notice 

nition of << person" and <' parish'' in Clause 12)^ who 
may wish to commute, must, if his own interest in the 
land or tithes does not amount to so much, obtain the 
assent of as many of his neighbours as will make their joint 
interest amount to one«fonrtli of the value in lands, or of the 
great and small tithes added together, to join him in signing 
the notice here required for calling a general meeting of land- 
owners and titheowners, with a view to effect the commu- 
tation. The notice must remain fixed for twenty- one days 
on the church doors, or some other public place for giving 
notice in the parish ; and also be advertised not less than 
twice in some county paper, the expense of which must be 
borne by the persons calling or attending the meeting. 
Any agreement made at this meeting, or at some adjourn- 
ment of it, must be signed by the persons having two-thirds 
interest in the lands, two-thirds in the great Uthes, and 
two-thirds in the small tithes; and if not signed at the 
meeting, it may, by the I8th clause, be signed within six 
months afterwards; but care must be taken that the first 
signature is affixed at the meeting where a provisional 
agreement is determined on. When signed by parties 
having sufficient amount of interest, it becomes an agree- 
ment for the commutation, which binds the rest of the 
parish. The form of this notice may be had on applying 
to the commissioners. 

The term *' parochial agreement" is used throughout the 
Act, as denoting the voluntary process. In the Bill origi- 
nally introduced, there was a power for individuals to com- 
mute, but it will here be seen that no commutation can be 
effected except by a whole parish or district, as defined 
in Clause 12; nor can a commutation be effected of the 
great tithes alone, or of the small tithes alone. Both must 
be included, although the agreement may treat them both 
collectively, and fix one sum for both united, whore both, 
for instance, belong to the same tithe-owner; or the agree- 
ment may provide that one sum be paid for great tithes, 
and another for small tithes, where they belong to different 
titheowners, or where the meeting think it desirable to 
have the two rent-charges kept distinct. But where the 
tithes in a parish are held in separate parcels, the commis- 
sioners can declare them separate districts, and allow the 
parties to make separate agreements accordingly* 
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thereof in writing under his or their hatid^ to be Agreement 
affixed at least twenty-one days before such *^*" ^^^ f^* 

., • . 1 A "^ J i» xi_ whole Pansb. 

meeting: on the principal outer door ot the,., , 

, , *=> . '^ 1 1- 1 • 1 Twenty-one 

church, or in some public and conspicuous place (jayg* notice of 
within the limits of the parish, and to be twice meeting to be 
at least during such twenty- one days inserted g^^^"| ^"^ *° 
in some newspaper generally circulated in the advertised, 
county in which such parish is situated, for the 
purpose of making an agreement for the general 
commutation of tithes within the limits of such 
parish ; and every landowner and titheowner 
attending such meeting shall bear his own ex- Expenses to be 
penses of attendance ; and the landowners and ^.^™® by par- 
titheowners who shall be present at any such Meeting? '"* 
meeting called as aforesaid, aiid whose interest 
in the lands and tithes of the parish respectively 
shall not be less than two-thirds of tne lands 
subject to tithes, two-thirds of the great tithes 
and two-thirds of the small tithes of the parish, 
may proceed to make and execute a parochial 
agreement for the payment of an annual sum by 
way of rent-charge, variable as hereinafter pro- 
vided, instead of the great and small tithes of the 
parish collectively, or instead of the great tithes 
and small tithes severally, to the respective 
owners thereof in the said parish ; andf every 
agreement so made and executed, and confirmed 
in manner hereinafter mentioned, shall be binding 
on all persons interested in the tithes or lands 
subject to tithes of the said parish.^ 

18. And be it enacted, that the majority of Provisional 
such landowners and titheowners present atAgreemente 
every such meeting shall elect a chairman, who "t^theParocbial 
shall forthwith proceed t9 ascertain^ the interest Meetings. 

a Thas nvhere there are numerous titheo^vners, and only 
a small number sign, all are bonnd if those who sign have 
the requisite amount of interest; and the agreement is 
valid, though not signed by the other titheowners, even 
though they are set forth as parties to such agreement - 

b It is advisable that the chairman should certify, in 
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of the landowners and titheowners then pre- 
sent in person or by their agents ; and in case it 
shall thereupon appear that the persons present 
at such meeting have not a sufficient interest in 
the premises as aforesaid to make and execute 
such an agreement which shall be binding on all 
persons interested therein, it shall be lawful not* 
withstanding for any number*^ of the persons then 
present to make and execute a provisional agree* 
ment for the commutation of tithes of the like 
to be binding if form and tenor; and every such provisional 
eieouted^thin agreement which shall be executed within six 
* °*^° calendar months from the day^ of the first making 

thereof by the landowners and titheowners 
whose interest in the lands and tithes of the 
parish shall not be less than two-thirds of the 
lands subject to tithes, two-thirds of the great 
tithes and two-thirds of the small tithes of the 
parish respectively, shaU be as binding as if 
executed by all the parties thereto at the meet* 
ing at which the agreement was first made.*' 

writing, that the interest has been duly ascertained, and 
the certificate should be annexed to the agreement, and so 
transmitted with it to the commissioners. It will be seen 
by the next clause that this interest is to be ascertained by 
the poor-rate. 

a As it is here stated that any number of those present 
may execute a provisional agreement, which may after- 
wards become a due parochial agreement by having signa- 
tures to the requisite amount of interest added to it, it docs 
not seem necessary that the question, whether there should 
be a provisional agreement or not, should be put to the 
meeting. The act is merely that of the individuals, and 
the expense of preparing such an agreement would fall on 
them, if they failed in making it perfect But it would be 
desirable in such a case to have the meeting adjourned to 
a distant day, and so from one period to another during 
the six months, or all the previous notices, labour, and ex- 
pense, may be wasted. 

^ That is, the day of the first signature being attached, 
which must be at a meeting. See Clause 21. 

^ It is very desirable that as much communication as 
possible should take place between the parties previous to 
the meeting, sojthat the way to a fair arrangement may be 
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19. Provided always^ and be it enacted^ that Proportional 
the propcHTtional interest of the owners of such ^^^^/^^d 
lands or tithes,* so far as relates to their power Tithes, how to' 
to make any such agreement or provisional be estimated 

agreement, or to give any notice to the com- forthepurposes 
^. . • A 4. "^ • • i> • of this Act. 

missioners or assistant commissioners as berem- 
after provided, shall be estimated according to 
the proportional sum at which such lands or 

smoothed, and difficulties and distrust on either side avoided. 
Thus the titheowner should be prepared to state ivhat 
liis receipts for the seven years ending Christmas 18S5 
(see Clause 37) have been, although they are merely the 
basis of a compulsory commutation ; and generally it is 
a good and safe procedure to be prepared to state to 
the other side every partleniar of which the commis- 
sioners would compel the statement or proof, if called on 
to exercise their powers. Each party thus meeting the 
oUier in an open and candid manner, the business of volun- 
tary commutation is much facilitated, and the mode of pro- 
ceeding plain and simple. The eliairman should first caU 
for the assessment, and having taken down the names of 
those present, ascertain the amount of their assessment in 
respect of any tithcable property of which they are owners. 
The next point is to ascertain the gross assessment on tithe- 
able property in the parish, which is found by ascertaining 
and deducting the amount of assessment on houses and 
other property not liable to tithes, or in any way exempted 
by modus or otherwise. On the amount thus reduced the 
calculation of interest, on which the validity of the meeting 
depends, is to be made ; when this is ascertained, the 
chairman should call on the parties who summoned the 
meeting to open the business ; and if terms cannot at once 
be acceded to, every facility for discussion and inquiry 
should be given, and if needful, an adjournment made, to 
prevent the expense of notices, &c., being thrown away. 
In cases of adjournment, the parties who wish for time to 
consider any proposition made to them, should (if their 
number admit of it) appoint a committee or deputation from 
their own body, to take the necessary step^ for its conside- 
ration, and thus be prepared to make the adjourned meet- 
ing conclusive. 

* It will be convenient at eveiy parochial meeting to 
request the attendance of the overseers, and to procure tiie 
poor-rate books, so as to put'the assessment of each person 
present opposite to his name in the minutes of the parochial 
meeting, and opposite his signature to the agreement, and 
to add a memorandum of the total amount of assessment of 
the tltheowners and landowners subject to tithes. 
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tithes shall be rated to the relief of the poor^ 
or, if there shall be no such rate^ according to 
the rules by which property of the same kind is 
by law ratable to the relief of the poor, 

20. And be it enacted^ that in case an ad- 
journment of the said meeting for any cause 
shall be desired by a majority of the persons 
attending such meeting, the chairman shall 
adjourn the meeting to any time* and place 
then by him to be declared^ and so from time 
to time, in case the siame shall be in like manner 
desired by a majority of the persons attending 
such meeting; and notice of every adjourned 
meeting shall be given under the hand of the 
chairman, and shall be affixed in a conspicuous 
place on the outside of the building in which 
such meeting or the last adjournment thereof 
shall have been holden ; and the like order of 
proceeding shall be observed at any such ad- 
journed meeting, and every thing done at any 
such adjourned meeting shall be as valid as if 
done at the original meeting. 

21. And be it enacted,^ that every such 
agreement shall bear date on the day on which 

'^ The twenty-one days' notice is not necessary in the 
case of an adjourned meeting, as the chairman may adjourn 
to any time, and so may adjonrn to another honr in the 
same day, if the meeting see fit 

^ The form will be supplied by the commissioners, but it 
is of great importance to see that all the requisites of this 
clause are complied with : They arc — 

1. Date of first signature to agreement. 

2. Particulars of land subject to tithes. 

3. Their statute measure. 

4. Their mode of culture. 

5. Whether subject to any, and what moduses, Sec, and 
the lands covered thereby.* 



* This point shonld never be omitted ; as, if it be, much 
confusion and even ground of appeal may be left open to 
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the^ first signature is attached thereto^ and every 
such agreement or some schedule thereunto 

6. To distinguish between great and small tithes. 

7. And In what right each titheowner claims.* 

8. Exemptions and particulars of land exempt. f 

9. Gross amoanty in words at length, of proposed rent- 
charge for tithe. 

10. The like for moduses, &c. if any. 

11. Distinguishing the amount on every parcel of land 
payable to each titheowner.^ 

12. The amount payable in different rights to the same 
owners. 

IS. Or such other particulars as the commissioners shall 
dlrect.§ 

Nor must the parties to the agreement omit the ordi- 

parties disputing the modus, or the boundary of the lands 
over which it runs. 

* It is not an unfrequent error to treat as tithe- ft ee, lands 
of the tithes of which the owner, by purchase or demise, 
has become the proprietor. In such cases, the landowner 
is also titheowner, and must be dealt with as such, unless 
he adopt the simple mode of merger allowed by Clause 
71, audi &2Vict. c. 64. 

f As where the titheowner occupies the titheable lands, 
in which case the value of the tithes, in the absence of any 
agreement to the contrary, must be calculated as if taken 
in kind ; and the like in the case of glebe, whilst in the 
hands of an incumbent, or other cases of entire or partial 
exemption. See Clauses 24, 3S, 42, 48, 44, and four fol- 
lowing clauses, where these moduses and exemptions are 
protected. 

X These several distinctions are intended to meet the 
several cases of great or small tithes, portions of tithes, and 
the like ; and by the Amendment Act, 1 Vict. c. 69. § 9, a 
power is given to interested parties to fix their rent-charges 
on particular lands in certain cases. 

§ By I Vict, c 69. § 4, 5, 6, several of the minute particu- 
lars above set forth may be omitted in voluntary apportion- 
ments in certain cases. Hence it has been thought that they 
might be dispensed with in agreements with the sanction 
of the commissioners ; and the power given to the latter to 
require other particulars would also seem to imply a dis- 
cretion in dispensing with such of those here enumerated, 
as they might see fit. See also Clause 66, which protects an 
agreement from impeachment on account of intbrmalitie?. 
But a deviation from particulars so minutely set forth, must 
at all times be attended with so much doubt, that it would 
be scarcely safe to rely on an agreement from which they 
are omitted. 

C3 
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annexed shall set forth all the lands of the said 

Earish which are* subject to the payment of any 
ind of tithes^ and also the true or estimated 
quantity in statute measure' of land subject to 
tithes within the parish^ which shall be then cul- 
tivated^ as arable, meadow, or pasture land, or 
as wood land, common land, or howsoever other- 
wise ; and shall also set forth whether any modus' 
or composition real, or prescriptive or customary 
payment, shall be payable instead of all or any 
of the tithes of the said parish, and which lands 
or tithes respectively are covered thereby ; and 
shall also set forth which of the said tithes, 
moduses, compositions, or payments are payable 
to the titheowner, or if there is more than one 
titheowner* to each of the several titheowners in 
the said parish, distinguishing^ in what right 
every such titheowner is entitled to such tithes, 
and shall also set forth whether any and which 
of the lands of the said parish are or have been 
under any and what circumstances' exempt from 
the payment of any and what tithes ; and such 
agreement shall also state in^ words at length the 
amount of the sum or sums agreed to be paid 
(subject to variation as hereinafter provided) 
instead of the tithes of the lands comprised in 

nary points required in a document of this importance — 
such as tlie duly signing it ; specifying whetiier tlie party 
signing be a landowner or titheowner ; what his proportion 
of interest is, &c. The agreement should also purport to be 
between the several parties required by the Act, and that it 
is made under its provisions— that the meeting has been 
duly called by landowners or titheowners of one-fourth 
interest in the lands or tithes in the parish — that it was 
duly advertised, and otherwise duly appointed, and the 
respective interests ofthe parties duly estimated and ascer- 
tained, according to the proportional sum in which such 
tithes or lands are rated (or liable to be rated, as the case 
may be) to the relief of the poor in the said parish, &c.* 

* The commissioners have circulated general forms of 
agreement, with directions for their use. 
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the said agreement, and instead of all inoduses^' 
and compositions real, prescriptive and custo* 
mary payments (if any), payable in respect of 
such lands, or the produce of such lands or any 
of them ; distinguishing, if there is more than 
one titheowner, the sum payable^' to every such 
titheowner, and where the tithes of different 
lands in the same parish are payable to difibrent 
titheowners, or to the same titneowner ^' in dif- 
ferent rights, distinguishing the sum payable in 
respect of such different lands ; and every such 
agreement shall also state^' all such other parti- 
culars as the commissioners shall by any order 
from time to time require to be inserted m such 
agreements. 

22. And be it enacted,^ that the commissioners Commissioners 
shall frame and cause to be printed, as soon as *? frame and 
conveniently may be after their appointment, orAgreemems! 
forms of notices and agreements, and such other &c. to cimrch- 
instruments as in their judgment will further the wardens and 
purposes of this Act, and supply all or any of ^/q'Jf^^^'g';^^^^ 
such forms to the churchwardens and overseers 

of any parish who may require the same, or to 
whom die commissioners may think fit to send 
the same, for the use of any landowner or tithe- 
owner desirous of putting this Act into execution, 

23. And be it enacted, that any commissioner. Commissioner 
or assistant commissioner, if the commissioners c^ommisstoner 

> By the 92d eUase, letters, Sic. sent for the pnrposes of 
this Act may go free of postage ; and by the regalattons of the 
post office, packets not exceeding three feet in length may 
also be sent free under this clause. The applications for 
forms, it will be observed, most be made through the pare- 
chial authorities, and the letters mast be directed to <' The 
Tithe Commissioners for England and Wales, London," 
otherwise they are sabject to postage. (See note as to 
'' forms," p. ISO.) In every case it is desirable to snbmit any 
docdment or form to the Commissioners before final adoption 
by a meeting or by individnals. 
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may attend to shall think fit, may attend any such meeting for 
advue terms of ^j^^ purpose of taking part in the discussion and 
^ advising on the terms of agreement; but no 

commissioner or assistant commissioner, during 
the time that he is actually attending such meet- 
ing for that purpose, shall have any of the powers 
herein given to the commissioners in case of an 
award or apportionment by the commisisoners 
as hereinafter provided.^ 

Suits and dif- 24. And be it enacted,^ that if any suit shall 
ferencesmaybe j^g pending touching the right to any tithes, or 
Arbitration, ^f there shall be any question as to the existence 
of any modus or composition real, or prescrip- 
tive or customary payment, or any claim of 
exemption from or non-liability to tithes, under 
any circumstances, in respect of any lands or 
any kind of produce, or touching the situation 
or boundary of any lands ;° or if any difference 
shall arise, whereby the making and executing of 
any such agreement shall be hindered, it shall 
be lawful for the owners, or, if there shall be no 

*■ It is desirable to request the attendance of a commis- 
sioner in any case where difficulty is anticipated ; and when 
it arises unexpectedly, it is important to adjourn, for the 
purpose of having such assistance. 

i> This clause relates to all cases of disagreement or dis« 
pute pending between landowners and titheowners at the 
time of the meeting, even before the compulsory powers 
are put in force, and will enable the disputing parties 
to refer their suits aud differences at once to arbitration. 
The proviso puts the commissioners in the place of the 
reversioner, in case he be not a party to the suits, leaving 
it in their discretion whether he shall be made a party to 
the reference or not. It would seem that in cases of this 
sort, they may originate any inquiry they may see fit, but 
otherwise they can only deal with points raised and sub* 
mitted to them by the parties to the reference. It would 
be, in many cases, important to appoint a commissioner 
or assistant commissioner as referee or arbitrator. 

<^ By 1 Vict. c. 69. § 1, 2 and 3, special powers are givea 
to the Commissioners for ascertaining parochial boundaries. 
In case of unsuccessful appeal by certiorari against theii^ 
decision, their costs are to be paid by the appellant. 
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owner actually in possession, for the persons 
claiming to be the owners of the lands and tithes 
respectively, being parties to such suit or dif- 
ference, to submit the same to reference by any 
writing under their respective hands, containing 
an agreement that such submission shall be made 
a rule of any of His Majesty's courts of record, 
upon such terms of reference as the parties may 
agree upon ; and the decision of the arbitrator 
or arbitrators named in the said reference shall 
for the purposes of this Act be final and con- 
clusive on all persons : Provided nevertheless, Submission to 
that no person, being owner of an estate in land reference of 
or tithes, less in the whole than an immediate ha^ni Enate 
estate of fee-simple or fee-tail, sliall be empow- in fee, not 
ered to submit to any such reference so as to binding on 
bind any person in remainder, reversion, or ^fj^o^J^"*^' 
expectancy without the consent of the commis- consent of 
si oners ; and that it shall be lawful for the com- Commissioners, 
missioners, if they shall think fit so to do, but 
not otherwise necessary, to direct that any person 
in remainder, reversion, or expectancy of an Reversioner, 
estate of inheritance in the said lands or tithes, &«. to be made 
or any other person whom they shall deem to coimmssioners 
be interested therein, shall be made a party to see fit. 
such reference.* 

25. And be it enacted, that every agreement Agreements 
for the commutation for a rent-charge of the tithes {1^6 of the * ^ 
of any lands which shall be pending at the time 

*■ Although it is here stated that the decision of an arbitra- 
tion under this clause is to be final, yet as the Commission- 
ers are to satisfy themselves in every particular before 
eonfirming agreements, awards, or apportionments, it would 
seem that they have the power to examine into the 
decisions under these awards, so far as to withhold their con- 
firmation until they are satisfied. (See Clause 52. But see 
also note b CI. 46, p. 46.) In such case their power woud be 
analogous to that of the court in which any »uch decision is 
made a rule, which can always entertain such applications, 
and has discretion to set aside or amend an award. (See 
pote (*) to Clause 63, p. 66. Also see Clause 65.) 
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paisingof thi« of the passing of this Act, and which shall be 
pletedandcon- ©xecuted before or within six calendar months 
firmed by the . after the passing of this Actj by the landowners 
Commissioners, and titheowners, or persons claiming to be such 
parochial* * ^ owners, whose interest in the said lands and 
Agreements, tithes shall not be less than two-thirds of the 
said lands^ two-thirds of the great tithes, and 
two-thirds of the small tithes of the said lands, 
and which shall be confirqded by the commis- 
sioners, under their hands and seal, in the man- 
ner hereinafter provided for the confirmation of 
any parochial agreement, shall be as valid, and 
the rent-charge agreed to be paid -by any such 
agreement shall be apportioned and charged, as 
hereinafter provided, among and upon the said 
lands, as if the agreement had been made and 
executed at a parochial meeting. 

Consent of 26. Provided always," and be it enacted, that 

patron to be Jn every case in which any tithes shall belong to 
Agreement for ^"X ©cclesiastical person in right of any spiritual 
Commutation^ dignity or benefice, no agreement for the commu- 
of Ecclesias- ' tation of such tithes made and executed under 
ticai Tithe. . j.jjjg ^^^ gjjg^u {jgj deemed to be executed by the 

owner of such tithes, unless such consent thereto 
be given as is hereinafter mentioned ; (that is to 
say,) in the case of an archbishop or bishop, 
the consent of the Crown, signified by the lord 
high treasurer or first lord commissioner of the 
treasury ; and in case of the incumbent of any 
other benefice or ecclesiastical dignity, the con- 
sent of the patron or person entitled to present 
to such benefice or dignity, in case the same were 
then vacant ;^ and every such consent shall be 

*■ This consent is rendered necessary to prevent inipro« 
vident bargains by those who have a mere temporary ints* 
rest in the tithes. (See also Clause 28.) 

b By 12 Anne, st. 2, c. 14, Roman Catholic patrons are 
disabled from presenting, and their right devolves on the twQ 
Universities of Oxford and Cambridge ; the counties in which 
each has the right to present being specified in 3 & 4 Jac. I, 



VOLUNTARY AGREEMENTS. 25 

given under the hand of the person giving the 
same, and shall be annexed to the agreement, 
and taken to be part of the execution thereof, 

27, And be it enacted, that every such agree- Agreement to 
ment/as soon as may be after it shall liave been ^« confirmed 
executed by a sufficient number of landowners nuiai^new™" 
and titheowners whose interest in the lands and 
tithes of the parish respectively shall not be less 
than two-thirds of the lands subject to tithes, 
two-thirds of the great tithes, and two-thirds of 
the small tithes, shall be sent by the chairman of 
the meeting, or by the person in whose custody 
it shall then be, to the office of the commis- 
sioners, and the commissioners, by themselves, 
or by some assistant commissioner, shall cause 
inquiry to be made, and shall require such proof on proof that 
as will be satisfactory to them, whether or not 't's™****^^'^'*- 
the agreement has been made without fraud or c^iJugfon. ^^ 
collusion, and whether or not it ou^ht to be con- 
firmed; and if they shall be satisfied that it ought 
to be confirmed, the commissioners shall confirm 
the agreement under their hands and seal, and 
shall add to such agreement the date of the con- 
firmation^and shall publish the fact of such confir- 
mation and the date thereof within the parish, in 
such manner as to them shall seem fit ; and every 
such confirmed agreement shall be binding on all 
persons interested in the said lands or tithes.^ 

c. 6, §{ 19,20 $ and by 10 Geo. 4, c. 7. § 17, presentations of 
the nice kind connected witli offices in tlie gift of tlie Crown, 
devolve on the Archbishop of Canterbury. 

* After the agreement is fully signed, no time should be 
lost in forwarding it for confirmation, so as to enable the 
Commissioners to make inquiries, and obtain evidence of the 
fairness of the agreementi according to the provisions of this 
claase. Until confirmation the agreement is of no force. 
After confirmation the valuation and apportionment take 
place under Clauses 33 and 34. But in every case it is desir- 
able to forward the draft to the Commissioners for approval 
or suggestions for amendment before engrossipent. 3y 
such means much expense and difficulty may be avoided. 

^ This includes persons in reversion, remainder or 
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28. Provided always^ and be it enacted, that 
before the commissioners shall confirm any such 
agreement relating to tithes belonging to any 
Before Confir- ecclesiastical person in right of any spiritual 
mation of dignity or benefice, they shall communicate the 
toEcclesiastical same to the bishop or the diocese tor hjs observa* 
Tithes, notice tions and Opinion ; and no such agreement shall be 
7 ^'n-^h"' *^ confirmed by such commissioners until four weeks 
18 op. shall have elapsed from the date of the trans- 
mission of such agreement to such bishop, unless 
the said bishop shall sooner signify his appro- 
bation of such agreement to the said commis- 
sioners. 

Parochial 29. And be it enacted,* that any such parochial 

agreement may agreement may be made in manner and form 

expectancy, and makes the agreement final and conclasive. 
By Clause 65, the commissioners may give notice to the 
reversioners, and remainder-men, or other interested per-^ 
sons, if they see fit. Although the act of confirmation is 
thus conclusive on the parties, and cannot, by Clause 66, 
be impeached by reason of any mistake or informality 
therein; yet as the further stage of apportionment has ye't 
to be gone through, the agreement would seem to be open 
to correction by the commissioners, if any substantial error 
in the details be discovered by them ; but there is no appeal 
for the parties, and the gross amount of rent-charge would 
seem to be irrevocably fixed as to all lands actually included 
in the agreement 

a This provision has been introduced to enable any 
incumbent to add twenty acres to his glebe. But it is to 
be observed that such an agreement in this stage of the 
commutation must be parochial, that is, made with the con- 
sent of all the parlies to the agreement, and not a mere 
private arrangement with an individual ; and the residue 
of the rent'Charge, after deducting the rent-charge value of 
the twenty acres, must be apportioned over all the other 
lands in the parish except the land so given to the incum- 
bent. . (See note (*>), p. 04.) 

Lay- impropriators are not included in this provision, but 
left to their rights, as they may exist independent of the 
Act. 

The form of the agreement is left to the commissioners^ 
whose consent and confirmation are essential to its validity; 
and by the following clause it will be seen that they must 
be satisfied of the title and every other particular so as to 
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aforesaid for giving to any ecclesiastical owner, b« made for 
in right of any spiritual benefice or dignity, of fi^i"^l^f"iy 

9 J r p J 9 acres of land 

any tithes, or of any rent-charge for which such toEcclesiastical 
tithes shall have been commuted, any quantity Tithcowner, 
not exceeding in the whole twenty imperial acres commutation. 
of land, by way of commutation for the whole or 
an equivalent part of the great or small tithes of 
the parish, or in discharge of or exchange for 
the whole or an equivalent part of any rent- 
charge agreed to be paid instead of such tithes, 
but subject in every case to the provisions herein- 
after contained ; and every such agreement shall 
be made in such form and contain such particu- Particulars to 
lars as the commissioners shall in that behalf ^® ^P®*^'*^®^ ^"^ 
direct, specifying the land whereof the tithes or JJ^g^^, *^**' 
rent-charge for which such tithes shall have been 
comihuted shall be the subject of such agree- 
ment, and giving full and sufficient descriptions 
of the quantity, state of culture, and annual 
value of the land proposed to be given in ex- 
change for such tithes or rent-charge : Provided 
always, that the same consent and confirmation 
shall be necessary to any such agreement as in 
the case of an agreement for a rent-charge ; and 
that in case the said agreement shall not extend 
to the whole of the tithes of the parish, an agree- 
ment or award as hereinafter provided may and 
shall be made for the payment of a rent-charge 
in satisfaction of the residue of the said tithes ; 
and such rent-charge when agreed upon or 
awarded, or the residue thereof, shall be appor- 
tioned, in manner hereinafter provided, upon 

ensure a fiiir agreement, and aU the costs are to be borne by 
the landowner. 

The twenty acres must be of imperial measure, and in 
M^ «a8e exceed that number* 

If the parish desire to give common land, the consent of 
the lord of the soil and of every landowner must be ob- 
tained, as it is not a case where two- thirds would bind the 
remainder. (See also Clause 63.) 
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all the lands of the parish subject to the psf* 
ment of tithes, unless otherwise agreed upon by 
the parties to the said parochial agreement, 
except the land so given by way of commutation, 
in like manner as if no agreement for giving land 
had been made : Provided also, that the land so 
given shall be free from incumbrances, except 
leases at improved rent, land tax, or other usual 
outgoings, and shall not be of leasehold tenure, 
nor of copyhold or customary tenure subject to 
arbitrary fine or the render of heriots. 

Commiflsioners 30. And be it enacted, that in every case in 

MWei^orx^^^^^ w^^^^ ^"y ®"?** agreement for giving land shall 
&c. ' be so entered into, the commissioners shall satisfy 

themselves in such way and by such evidence 
as they shall see fit, of the title to the land pro* 
posed thereby to be given in exchange for such 
tithes or rent-charge, and that the same are of 
the description and value set forth in such agree* 
ment, and that such agreement is conformable 
in every respect to the provisions hereinbefore 
Expense to be contained respecting the same ; and the expense 
borne by Land- attendinc every such agreement for givinfi: land 
and the confirmation thereof, and of investigating 
the title to the land, shall be borne by the owners 
of land liable to the payment of tithes within the 
parish, in such proportions as they may agree, 
or in default of agreement, as the commissioners 
may direct. 

Agreement for 31. And be it enacted,^ that such agreement 
Land when {q^ giving land, Confirmed by the said commis- 
operate as Con- ''o^ers, shall operate as a conveyance of such 

* The expense of a conveyance is tived by this claRS«, 
but the agreement is not binding till confirmed | tite claose 
also declares the uses of the agreement by making them of 
the like nature with the tithes or rent-charge tor which the 
land is given. 
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land to the owner of such tithes or rent-charge, veyance to like 
and the land so conveyed shall thereupon vest ojRciS-Jhme, 
in and be^, and be deemed to be^ holden by such 
person or persons^ and upon the like uses and 
trusts, in every respect, as the tithes or rent- 
charge in commutation or exchange for which 
the same shall have been given shall be vested 
and holden ; and for the purpose of making and 
completing any such agreement, the provisions 
of this Act respecting persons under legal dis- 
ability shall apply to every person, party to such 
agreement, or in whom any such land shall be 
vested, and whose concurrence or consent may 
be necessary to the perfecting thereof, or of the 
title to such land, as fully as if the same had 
been here repeated and re-enacted. 

32. And be it enacted/ that at the said Appointment 
meeting, or at some adjournment thereof, or at ?^ Valuers by 
some other parochial meeting to be called in *"^**^*"* 

» The gross amonnt of rent-charge having been agreed 
on by the landowners and titheowners jointly, the land- 
owners are empowered to choose a valuer, or any even 
qnniber of valuers, to apportion this amount amongst them- 
selves, but the concurrence of two majorities is necessary to 
this appointment ; one in respect of the number, and the 
other in respect of tbe Interest of tlie landowners. The 
titheowners have no such interest in this apportionment 
as to make their interference or eoncnrrenoe neces- 
sary. It was suggested during the discussions upon the 
BiU, that if the laadowners and titheowners agreed with- 
out the interventioB of valuer!, the delay and expense con- 
sequent on the appointment might be saved ; but as the 
minority in the parish who are not parties to the agree- 
ment are stiU bound by it, it is essential that some competent 
valuers should be chosen who can determine or give evi- 
dence of the propriety of the apportionment, and of the 
fidelity of the map or plan to be annexed to the latter. It 
would be proper to have this appointment of the valuers in 
writing, and the majorities duly ascertained by a minute 
of those present at the meeting, and of their rated rental 
as appearing by the poor-rate udder Clause 10. In case 
tbe parties agree amongst themselves on an apportionment. 
It is competent for them to appoint some of their own body 
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like manner^ either before or after the confirmar 
tion of the agreement^ the owners of lands 
subject to tithes in the said parish^ or their 
agents present at the meeting, may appoint a 
vahier or valuers; and in case the majority in 
respect of number and the majority in respect 
of interest shall not agree upon the appointment^ 
then they shall appoint two or such other even 
number of valuers as shall be then agreed on by 
such landowners; half of such number to be 
chosen by a majority in respect of number, and 
the other half by a majority in respect of interest 
of such landowners then present. 

Valucwto 33. And be it enacted, that as soon as may 

Rcnt^charger ^® ^^^^^ ^^^ choosing of such valuer or valuers, 
and after the confirmation of the said agreement^ 
the valuer or valuers so chosen shall apportion^ 

to be valaers, and thus save future expense and difficulty 
in fulfilling the requirements of the Act But in this, ai 
indeed in any case, it must be recollected that the com« 
missioners have the power to consider the fairness of the 
principles agreed on by the majority; any person in th^ 
minority, or absent from the meeting, having a right of 
appeal to them. If in six months the valuation and appor^ 
tionment shall not be completed by valuers so chosen, the 
commissioners may apportion. (See Clause 54.) 

* No apportionment can be made but by the valuers duly 
appointed, or the commissioners when their interference i^ 
necessary ; but the meeting may determine the principle oo 
ivhich the valuers are to proceed. It has been objected to 
in former plans of commutation, that they fixed an occu- 
pier of highly cultivated land with a high tithe, and the 
reverse. By this provision, which brings not only the 
titheable produce, but the productive quality of the land, 
before the notice of the meeting or valuers, the appor- 
tionment may be taken with perfect fairness to all, and 
eoualize the tithe according to what the land is capable 
or producing throughout the whole parish ; e, g. Sup- 
pose the gross rent- charge or tithe has been agreed upon 
at 500/. per annum, the parish has to find this amount for 
the titheowners, and the valuers may, under the directioa 
of the landowners, allot to each a proper quota, accordisg 
to the fair average tithB^Ie value of his land, — no mattei* 
what may be the natare of the tithe to which it may be «t 
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Che total sum agreed to be paid by way of rent- 
charge instead of tithes, and the expensesLjof 
theagportipjomfiiit^ amongsrihe several lands in 
^le^said parish, according to such principles of According to 
apportionment as shall be agreed upon at the principles 
meeting at which the valuer or valuers shall be L?i!downere^ 
chosen; or if no principles shall be then agreed or having re- 
upon for the guidance of the valuer or valuers, gard to Produce 
then, having regard to the average titheable Land"*'**^ °^ 
produce and productive quality of the lands, 
according to his or their discretion and judg- 
ment, but subject in each case to the provisions 
hereinafter contained, and so that in each case 
the several lands shall have the full benefit of 
every modus* and composition real, prescriptive Moduses and 
and customary payment, and of every exemption Exemptions to 
from or non-liability to tithes relating to the ® '®*P®® 
said lands respectively, and having regard to the 
several tithes to which the said lands are seve- 
rally liable : Provided that it shall be lawful for 
the said valuers, when an even number is chosen, 
by any writing under their hands, to appoint an 

that time liable.* The landowners can also, if they please, 
relieve the poorer tithe-payers, by ascertaining the amount 
of the tithes payable by them, and add them to the gross 
amoant of tithes ; as also the Easter offerings, mortuaries, and 
j^rplice fees, under a special provision to that effect if they 
see fit, such a povrer being reserved in Clause 90. The few 
jppunds paid for this kind of tithes, though important to 
the poorer clergy, whose income often depends on these 
tithes, would not be felt when thus apportioned over the 
whole parish. 

a That is, the proportion of rent-charge on lands entitled 
to. a modus will be calculated on the money value of the 
modus. There are some shifting moduses which may form 
tlie subject of an average ; as,&. g, where land pays a modus 
whilst in pasture, but becomes subject to tithe if broken 
Into tilth. (See also Clause 44.) 

* But where lands are entitled to an exemption b^ reason 
^ a specific modus, or otherwise, this exemption is to be 
Inspected. Where the exemption depends on the mode of 
'Culture, €. g, whether grass or arable, the case will be treated 
^ a shifting modus, (See next note. } 
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total value of manner hereinafter mentioned, at such tinie and 

PariS in *"^ ^" ^"^ order as to them shall seem fit, either 

which no hy themselves or by some assistant commissioner, 

previous Agree- to ascertain and award the total sum to be paid 

ment made. j^y ^j^y ^f rent-charge instead of the tithes of 

every parish in England and Wales in which no 

such agreement binding upon the whole parish 

as aforesaid shall have been made and confirmed 

as aforesaid : Provided nevertheless, that if any 

To refrain from proceeding shall be had towards making and 

acting if notice executing any such agreement after the coramis- 

Uon to^make"^ sioners shall have given, or caused to be given. 

Agreement notice of their intention to act as aforesaid in 

such parish, the commissioners may refrain from 

acting upon such notice if they shall think fit, 

until the result of such proceeding shall appear. 

Value of Tithes 37." And be it enacted, that in every case in 
tobecalculated. which the Commissioners shall intend making 

agreements, under the impression that the power of the 
commissioners would, as of course, be exercised immediately 
after the date here fixed. But when it is considered how 
many thousand parishes there are, in which no agreements' 
have yet been made^ and that until the commutation is 
effected, the law of tithes is in force to its full extent, it 
will be seen that with every desire to discharge this part 
of their duty with all possible despatch, much time must 
elapse before any parish can calculate on their interven- 
tion. In a circular issued by the commisvioners on the 27th 
August, 1838, they have declared that so long as voluntary 
agreements proceed at the pace at which they have lately 
proceeded, they wiU only interfere in the four following 
cases : — 

1. Ofthose in which litigation is in progress. 

2. Of those in which tithe has been taken in kind, prior 
to the appearance of their circular. 

S. Of cases in which they are requested by both land* 
owners and titheowners to interfere. 

4. Of cases in which an incumbent has been recently 
appointed, or may hereafter be admitted, to a rectory or 
vicarage, and becomes thereby the owner of the great or 
small tithes. 

But if voluntary commutation slackens, they then pur- 
pose to interfere more actively ; and they will at once *' 
interfere in special cases or peculiar districts, which seem 
to them to malcc their early interference desirable. 

The advantage of the voluntary agreement consists in 
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such awards notice thereof shall be given in such upon an ave- 
manner as to them shall seem fit ; and after the !^?** ^'^^^J^ 
expiration of twenty-one days after such notice ing cimstmag 
shall have been given^ the commissioners^ or some I8d5. 
assistant commissioner^ shall^ except in the cases 
for which provision is hereinafter made^ proceed 
to ascertain the clear average value (after making 
all just deductions on account of the expenses of 
collecting, preparing for sale, and marketing, 
where such tithes have been taken in kind,) of 
the tithes'^ of the said parish, according to the 
average of seven years preceding Christmas in 
the year one thousand eight hundred and thirty- 
five:^ Provided, that if during the said period of jf compounded 
seven years, or any part thereof, the said tithes or demised, 
or any part thereof snail have been compounded ^*^™P**"^**"^' 

its allowing the land and titheowners to settle the amount 
to be paid and apportioned in any way they please. Hence 
the 37th and 38th clauses are only applicable to cases of 
compulsory commutation, unless the land and titheowners 
agree that the valuers shaJl adopt the same principle. But 
' the commissioners, when their powers are called into action, 
are, in the first place, tied down to the principles of pre- 
vious payments for the last seven years, whether they be 
high or low, with the power, reserved in the 38th clause, of 
increasing or decreasing such amount to the extent of one- 
fifth, or in special cases, or under circumstances of fraud 
or collusion, with power of alteration, having reference to 
the rent-charges paid in the neighbourhood. (See proviso 
to Clause 38, and Report of 1st May, 1838, as to exercise 
of powers in special cases, p. 117, postS) 

^ Under the word '* tithes " are included moduses, 8rc. 
(See Clause 12.) There may be cases where questions 
respecting moduses have been kept in abeyance, and small 
payments made and accepted without prejudice, or from 
mtttaal fear of litigation, or from forbearance on both sides, 
instead of the exact amount of payment for which the modus 
is fixed. In such cases, it would be open to the parties to 
submit their respective claims, to have the amount of rent- 
charge reduced to the exact modus, or to have the amount 
actually paid either established or increased, or decreased 
by 201, per cent, or treated as a special case according to its 
peculiar circumstances. 

b Christmas, 1835, is a fixed date anterior to the passing 
of the Act; avd the object of thus fixing it is obvious. . 

D 
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R^nttobe for or demised to tlie owner or occupier of any 

StuIiw. * ^^ *^ *^^^ lands in consideration of any rent or 
payment instead of tithes^ the amount of such 
composition or rent or sum agreed to be paid 
instead of tithes shall be taken as the clear value 
of the tithes included in such composition, 
demise, or agreement during the time for which 
the same shall have been made ;^ and the com- 
missioners or assistant commissioner shall award 
the average annual value of the said seven years 
80 ascertained as the sum to be taken for calcu- 
lating the rent-charge to be paid as a permanent 
commutation of the said tithes : Provided also, 

* Ai the singular imports the plnral, this proviso will ex- 
tend to esses cf fliib-demtses to more than one party falling 
under the class of owner of the lands, or occnpier ; bnt the 
permanent rent-charge will be based on the arrangement 
subsisting between the actual occupier of the land, subject 
to tithe, and Uie titheowner who stands as actual occnpier, or, 
as it were, landlord of the tithes. Thus, if A. lets the tithes 
to B., who takes in kind, the rent-charge will be based on 
the tithes as 60 taken ; but if B. be the occupier, or being 
the landowner shall sub-let them to his tenants, or com- 
pound, at a given sum, the rent on the sub-letting or the 
composition will be the basis of the rent-charge. Again, if 
A.y the tithe-owner, let to B., the landowner, who lets his 
land tithe-free, the rent paid by B.toA. will be the basis 
for the commutation : as the principle of the provision is, that 
what the titheowner has been bond, fide content to take, or 
the landowner or occupier has been content to pay for the 
last seven years, may fairly be presumed to represent the 
agreed, and hence substantial, value of the tithes, as they 
immediately affect or press upon the land. It is important to 
bear this in mind, and also to observe, that the rent/or which 
tithes are compounded imports the rent or composition due 
from the immediate tithe-payer; otherwise, in a succession 
of demises, there would be more rent- charges than one, or 
it might be urged that the nominal rent in a college or 
chapter lease, where a tine has been paid, is to be the basis 
of the commutation. If, however, a fine and nominal rent 
has been paid by the actual occupier of the land, and in any 
case a question should arise on the application oi this clause, 
the spirit of the Act would seem to require that the value 
of the fine paid should be converted into an annuity pay- 
able during the lease, and with the annual rent, estimated 
as the real rent paid, or that tlie case should be submitted 
to the commissioners to be dealt with specially. 
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that whenever it shall appear to the commia- Pn^wofor 
sioners that the party entitled to any such Knt ^^|'J'^jg_ 
or composition shall in any one or more of the ment has been 
said seven years have allowed and made any made on ac- 
abatemont from the amount of such rent or '°"r|* ^^'?'°* 
composition, on the ground of the same having above real 
m any such year or years been higher than the lalue. 
stim fairly payable by way of composition for 
the tithe, out not otherwise/ then and in 
every such case such diminished amount, after 
makmg such abatement as aforesaid, shall 
be deemed and taken to have been the sum 
agreed to be paid for any such year or years : 
Provided also, that in estimating the value of xithMtobe 
the said tithes the commissioners or assistant valued witbout 
commissioner shall estimate the same, without ^educnon on 
making any deduction therefrom on account of p° ^^jjj J ^^^ 
any parliamentary, parochial, county, and other County Bntei. 
rates, charges, and assessments to which the 
said tithes are liable; and whenever the said 
tithes shall have been demised or compounded 
for on the principle of the rent or composition 
being paid free from all such rates, charf^es, 
and assessments, or any part thereof, the said 
commissioners or assistant commissioner shall 
have rugard to that circumstance, and shall 
make such an addition on account thereof as 
shall be an equivalent.'' 

■ Abatementi fiom mere compaasidn to the iuiolvenc* or 
dlalrcBi of tbe tilhe-nayer are not Included ia thU provulon. 

'' Tta[i provisioQ i> founded on the principle, that the 
compoiition which was eereed tn be paid clear of rates 
wonld have been Increased by the amoant of those rates, if 
it had been liable to them. For instance, if the rates nere 
li. ia the II., and the composition had been 1901. free from 
rates, ii Is plain that the real composition, Buttject to rates, 
was 2001, It is erroneously supposed by many persons that 
tlie rates are in all cases to be added, elthoagU paid by the 
tltbeowner. This is claarly a misconstruction of the Act, 
wblcb is confined to cases where the rates, or anv part of 
them, have been paid by the tllbe-payeis. Noi Is It allow- 
d2 
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Power to alter 
Avera^s on 
Apped. 
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38.* Provided always, and be it enacted, 
that in case notice in writing under the hand 
of any patron, or the hands of any land- 
owners or titheowners whose interest in the 
lands or tithes of the parish shall not be less 
than one-half of the lands subject to tithes, 
one-half of the great tithes or one-half of the 
small tithes of the parish, shall be given to the 
commissioners or assistant commissioner acting 
in that behalf, within one calendar month next 
after the notice of the intention to make an 
award shall have been given as aforesaid, that 
the average value to be ascertained as aforesaid 
will not fairly represent the sum which ought to 
be taken for calculating a permanent commuta- 
tion of the great or small tithes of the said 
parish, the commissioners shall have power to 



able to take the future ratinfi; into account in ascertaining 
the past averages. In a circular issued by the Commis- 
sioners on the 22d August last, the principle is enforced 
that the actual rates paid by the landowners in such cases 
for the seven years ending 1835, or an equivalent to their 
amount, according to the principle and average rate of 
assessment prevailing' in the parish for that period, or 
for any part of it during which they were so paid, is to 
be added to the tithes paid for the same period, and the 
two together form the basis of the compulsory commuta- 
tion. 

a The provisions of Clauses 38 and 39, for making altera* 
tions in the amount of the average value, are discretionary 
with the commissioners ; but they can only be put in force 
in cases of compulsory awards of the total amount of rent- 
charge to be fixed on any parish. Any case of fraud or col- 
lusion in voluntary agreements is matter of inquiry by the 
commissioners before confirmation (Clause 27) ; and after 
such confirmation of either a voluntary agreement or com* 
pulsory award, all matters of objection will be confined to 
the apportionment, and will be disposed of accordingly. 
(See Clause 61.) Although these clauses may not.be immedi- 
ately brought into operation, it will be desirable for any pjer- 
son interested in tithes to collect and preserve evidence of 
their value, for the purpose of being used as occasion may 
require ; the average, in all cases, being confined to seven 
years, ending Christmas, 1835. 
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diminish or increase the sum to be so taken Power to in- ^ 
by a sum amounting to not more than one- ^'^J^®**^.*^^™'" 
fifth part of the average vahie ascertained by one-fifth^^ 
as aforesaid : Provided always, that every case 
which shall appear to the commissioners to 
be fraudulent or collusive^ or which, by rea- Certain cases 
son of the length of time which shall have may ^c'eserved 
elapsed since the making of any composition ^^'^j^Pf^^^ti^^ 
then in force, or which by reason of the peculiar discretion of 
interest in the lands or tithes of either of the Commissioners 
parties to any composition, or by reason of any 
other special circumstances, ought in the judg- 
ment of the commissioners to be separately 
adjudicated upon, shall be reserved for separate 
adjudication as hereinafter provided ; and the Commissioners 
commissioners shall certify and report to one of ♦oCertify before 
.His Majesty's principal secretaries of state, j^^'J^^J^^^^f^^^ 
under their hands and seals, before the first to be exercised, 
day of May in the year one thousand eight 
-hundred and thirty-eight, in what manner the 
.discretion hereby vested in them ought in their 
judgment to be exercised, and shall in the said 
" report lay down such rules for the guidance of 
, the assistant commissioners as may to them 
seem expedient, and such report shall be 
laid before Parliament within six weeks after 
the same shall have been received, or after the 
> meeting of Parliament; and unless Parliament 
' shall otherwise provide, such rules shall be 
. observed by the said commissioners and assistant 
commissioners in the exercise of the discretion 
hereby vested in the commissioners.^ 

, a See Report of 1st May, 1838, p. 117. This Report is in 
, fact under the above provision a part of the Act itself. Its 
j.jlength, however, prevents its insertion, either in the text 
.J or as a note in this place, and it is thought better to give it 
if. in au entire and complete form, rather than break it np 
^l^ioto detached portions according to its subject- matter. See 
,jrj»lso observations on compulsory commutations, added by 
way of note to the Report, p. 130. 
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Special Adjudi- 39. And be it enacted^ that the commis^ 
cations how to giQners shall from time to time*report to one of 

De made ; ana -rf -Ar » a 9 * • t a. * e a. j. j 

report of such ; His Majesty s principal secretaries or state^ under 
Cases to be ' their hands and seals^ all the cases which under 
made to the ^j^^ power hereinbefore reserred to them in 
Stoto. ^^ ° that behalf shall have been reserved for sepa- 
rate adjudication^ and shall state in every such 
report the reasons for so reserving every case 
mentioned therein ; and the commissioners shall 
in every such case award the rent-charge to be 

Eaid as a permanent commutation for tithes^ 
aving regard to the average rate which shall 
be awarded in respect of lands of the like de- 
scription and similarly situated in the neigh- 
bouring parishes : rrovided always^ that a 
draft of such intended awards with a copy of 
so much of the said report as is applicable to 
Award of such such award, shall be deposited in the parish; 
Cases to be ^^^^ ^|je commissioners, or an assistant com- 

aepositeamtne . • , 1 • 11 -^j. j 1 ^i^ 

Parish. missioner to be specialty appointed by the com- 

missioners for that purpose, shall hear and 
determine all objections to the award in the 
like manner as is herein provided in an ordinary 
case of award, and the commissioners shall have 
power thereupon to amend the draft of the said 
award accordingly* 

H^ the Tithe 40. And be it enacted,b that in case any of 
and Garden"^*' ^^® lands in the parish shall be hop grounds, 
produce is to orchards, or gardens, and notice shall be given 
be valued. jjy the owner thereof to the commissioners or 
assistant commissioner acting in that behalf that 

^ The Report required by the preceding clause is as to 
the general exercise of the power to increase or decrease 
the amount paid for the seven years ending Christmas, 
1835, and to adjudicate specially. The report required by 
this clause refers to the cases in which the powers have 
actually been exercised. 

b The owner of the hop grounds, orchards, and gar- 
dens, of which the tithes will probably be much higher 
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the tithes thereof should be separately valued^ 
the commissioners or assistant commissioner 
shall estimate the value of the tithes thereof 
according to the average rate of composition for 
the tithes of hops^ fruity and garden produce 
respectively, during seven years preceding 
Christmas in the year one thousand eight 
hundred and thirty-five^ within a district to be 
assigned in each case by the commissioners or 
assistant commissioner, and estimating the same 
as chargeable to all parliamentary, parochial^ 
county, and other rates, charges, and assess^ 
ments to which the said tithes are liable, and 
shall add the value so estimated to the value of 
the other tithes of the parish ascertained as 
aforesaid. 

41. And be it enacted,*^ that in case any of the How the Tithe 
lands in the parish shall be coppices, and. notice S^^^P^*^® y^ 
shall be given by the owner thereof, or by the valued." *° 
owner of the tithes thereof, to the commissioners 
or assistant commissioner acting in that behalf, 
that the tithes thereof should be separately 
valued, the commissioners or assistant commis* 
sioner shall estimate the value of the tithes 
thereof with a due regard to the average value, 
estimated according to the best of their judg- 
ment, of coppice wood of the same kind cut 

than of Ordinary lands or produce, Is the party most inte« 
rested in having provision made for a separate valuation. 
Hence it is on his notice that the eommissioners are caUed 
on to interfere. See note (<^), p. 126. 

* In the case of coppice wood, it may happen that no 
cutting has .taken place, or Uthe accraed, for seven years. 
In that case', it is the interest of the titheowner to call for 
a separate valuation. Or there may have been a catting in 
the seven years, amounting to more than a fair average, 
according to the custom of cutting. In this latter case, the 
tithe«payer is interested in having a separate valuation. 
Either land or titheov\rner may therefore call for a separate 
valuation nnder this clause. 
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during the said period of seven years in that 
parish and the neighbouring parishes^ esti- 
mating the same as chargeable to all parlia- 
mentary, parochial, county and other rates, 
charges, and assessments to which the said 
tithes are liable, and shall add the clear value 
of the tithes so estimated to the value of the 
other tithes of the parish ascertained as afore- 
said ; and the commissioners shall, in the report 
which they are hereinbefore required to make 
to one of His Majesty's principal secretaries of 
state before the first day of May in the year 
one thousand eight hundred and thirty-eight, 
lay down rules for the guidance of the assistant 
commissioners in estimating the value of the 
tithes of coppice wood, and unless Parliament 
shall otherwise provide, such rules shall be 
observed by the said commissioners and assist- 
ant commissioners.^ 

42. And be it enacted,^ that the amount which 
shall be charged by any such apportionment, as 
hereinafter provided, upon any hop grounds or 
market gardens in any district so to be assigned, 
shall be distinguished into two parts, which shall 
be called the ordinary charge and the extraordinary 
charge, and the extraordinary charge shall be a 
rate per imperial acre, and so in proportion for less 

» See Report, 1st May, 1838, p. 117, and calculation, p. 
129, as to tithe of coppice- wood. 

^ This provision ror fixing an additional tithe on land 
newly brought into hop or garden cultivation, is applicable 
bolh to voluntary and compulsory Cases ; but it is evidently 
against the principle of the Bill, which is opposed to a tax* 
on improvements, or a check on change of cultivation. Still 
without this provibion, the old hop grounds and market 
gardens would remain charged with a high tithe, and thus 
the new would have a qucut monopoly. The subject io« 
volved considerable difficulty, for if the rent-charge on hops 
and gardens were simply based on the higher rate of tithe, 
to which they are liable, iu comparison with the tithe of 
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quantities oPground, according to the discretion of 
tne valuers or commissioners or assistant com- 
missioner by whom the apportionment shall be 
made as aforesaid; and all lands whereof the 
tithes shall have been commuted under this Act, 
and which shall cease to be cultivated as hop 
grounds or market gardens at any time after such 
commutation, shall be charged after theSlstday 
of December next following such change of culti- 
vation, only with the ordinary charge upon such 
lands; and all lands in any such district the 
tithes whereof shall have been commuted un- 
der this Act, and which shall be newly culti- 
vated as hop grounds or market gardens at any 
time after such commutation, shall be charged 
with an additional amount of rent-charge per 
imperial acre, equal to the extraordinary charge 
per acre upon hop grounds or market gardens 
respectively in that district : Provided always no sdditionil 
that no such additional amount shall be charged amount to be 
or payable during the first year, and half only of ^^^[B*^^^ during 
sncn additional amount during the second year, and only Wif 
of such new cultivation ; and an additional rent- during second. 
charge by way of extraordinary charge upon hop 
grounds and market gardens, newly cultivated 
as such beyond the limits of every district in 

mere amble and pasture lands, the bnrtben ironld be out 
of ail propoTtton on a change of cultivation ; hence aroie a 
necesBity for a pToviaion which would retieve hap j^roanda 
and gardena from such a rent-charge; and it then became 
K matter of mere justice to make the provision extend to ft 
change the other way. 

- Tlie first part of tlils clanie providinj; for tno rates of 
charge, relates to bop grounds and niarltet gardens within 
an; district to be assigned by the commiisioners under the 
40th clause. The latter part of the clause relates to hop 

Einnds, or market gardens, not comprised within any inch 
trirt. And the provision for this extraordinary charge U 
Ihnited to the duration of the commission. After the time 
fixed bj the Act for the commission aliall have expired, the 
(atenslon or modlGcation of this provision will rest with 
Pwliiuaeat. 

d3 
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which any extraordinary charge for hop grounds 
or market gardens respisctively shall have been 
distinguished as aforesaid at the time of the com- 
mutation^ shall be charged by the commissioners 
at the time of such new cultivation^ upon the 
request of any person interested therein^ if such 
new cultivation shall have taken place during the 
continuance of the commission of the said com- 
missioners^ and after the expiration of the com- 
mission shall be charged in such manner and by 
such authority as Parliament shall direct^ and 
shall be payable and recoverable in like manner 
and subject to the same incidents in all respects 
as an extraordinary charge charged upon any hop 
grounds or market gardens at the time of com- 
mutation. 

Howexemp. 43. And be it enacted^ that in case any of 
tions by reason the lands in the parish shall, during any part 

or conversions ^^ *^® '^^^ period of scvcn years preceding 
from barren Christmas in the year one thousand eight hun- 
heath— or of (Jred and thirty-five, have been exem]3ted from 
pwcfl^ofpos- ^f iiihes by reason of having been 

session of Pri- enclosed under any Act of Parliament, or con- 
Tileged Orders, verted from barren heath or waste ground,* or 
to be dealt with, by reason of being glebe lands^ or of having 
been heretofore parcel of the possessions of any 

* Bnt nnder 2 and 8 Ed. 6. c. IS. ^ 5 and 6, there is a class 
of cases not included under this exemption : namely, when 
lands hare come into profitable cultivation immediately 
after enclosure, during any part of the seven years ending 
Christmas, 1835. It will rest with the commissioners to 
determine whether these cases can be dealt with in the 
spirit of the 43d clause, or as subjects for special adjudica- 
tion. 

*> And hence discharged from tithes whilst in the hands 
of the incumbent. Wherever this is the probable turn which 
the commutation will take, the landowners in any voluntary 
commutation should stipulate that the amount, which will 
be added in respect of such lands to the gross rent-charge, 
should in the apportionment be separately fixed on the lands 
causing the additional burthen. This circumstance, in cases, 
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privileged order/ and notice shall hare been 
given as last aforesaid to the commissioners or 
assistant commissioner acting in that behalf, that 
the tithes thereof should be separately valued^ 
the commissioners or assistant commissioner 
shall estimate the value of the tithes thereof 
according to the average value which shall be 
ascertained as aforesaid in respect of lands of 
the like description and quality in that parish 
and the neighbouring paishes^ or as near 
thereto as the circumstances of each case may 
m their judgment require^ and estimating the 
same as chargeable to all parliamentary^ parO'* 
chial^ county^ and other rates, charges, and 
assessments to which the said tithes are liable, 
and shall add the value so estimated to the 
value of the other tithes of the parish ascer- 
tained as aforesaid. 

' 44. And be it enacted,** that if any modus or Moduses, &c. 
composition real, or prescriptive or customary how to be 

. .^ . , . . . 1. t- 1 ■■ allowed for in 

Inhere the tiUieowner is alsooccnpier or owner of much land ^jj^ Award. 

in the parish, offers an important reason for preferring 

voluntary to compulsory commutation. 

a For example, there are several tracts of land, formerly 
the {tp-operty of the privileged orders of Cistercians and 
Hosp^Uers, which paid tithes whilst occnpied by a tenant, 
but were exempt when held by the owners. This partial 
exemption is now the privilege of the present owners of 
these lands : and hence a special provision is necessary, in 
order ta cover cases where the exemption has extended 
over the seven years, ending Christmas, 1835. But when 
valued, it will be found by the next clause, that due allow- 
ance must be made for the exemption by the commissioners, 
who are bound to fix the rent-charge, and declare it payable 
like the tithes, only when the lands out of Which the rent- 
charge issues are occupied by a tenant, but ceasing to be 
payable when occupied by an owner. Under a voluntary 
agreement it is of course competent to the parties to make 
any arrangement they see fit, and fix a rent-charge payable 
under all circumstances, and without reference to change 
of occupation. 

b This clause is similar to the provision, with respect to 
moduses and the like, in the case of parochial agreements, 
Clauses 21 and 33. 
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payment shall be payable instead of the tithes 
of any of the lands or produce thereof in 
the said parish^ the commissioners or assistant 
commissioner shall in such case estimate the 
amount of such modus^ composition, or payment 
as the value of the tithes payable in respect of 
such lands or produce respectively, and shall 
add the amount thereof to the value of the 
other tithes of the parish ascertained as afore- 
said, and shall also make due allowance for all 
exemptions from or non-liability to tithes of any 
lands or any part of the produce of such lands :* 
Provided also, that if it shall appear to the said 
commissioners or assistant commissioner that 
any question concerning any modus or compo- 
sition real, prescriptive or customary payment, 
or claim of exemption from or non-liability to 
the payment of tithes relating to the lands in 
question, shall have been decided by competent 
authority before the making of the said award,^ 
the commissioners or assistant commissioners 
shall act on the principle established by such 
decision, and shall make their award as if such 
decision had been made at the beginning of the 
said period of seven years.*^ 

» Lord Tenterden's Act, 2 & 3 W. 4. c. 100. § I , seems 
to refer only to general exemptions from tithes. In that case 
it would foUonv that where any particular titheable produce 
has not been tithed, the tithe of other produce of the same 
class of tithes in the parish having been taken, a modus or 
customary composition must be shown, to save the land for 
which the partial exemption is claimed from being treated 
as a special case in the award, or at the least made to bear 
a share of the rent-cliarge in the apportionment. 

b This includes any decision under references in pur- 
suance of Clause 24, (see note ('^), p. 23), or by the com- 
missioners themselves under this clause. 

*^ Thus, if during the seven years a modus has been esta« 
blished, the award will take the seven years' modus as the 
basis for the rent-charge to be apportioned on these particular 
lands ; but if, on the contrary, a modus has been set aside, 
and the lands declared subject to tithes, then the average 
of seven years' value of tithes will be taken. Sec note ('^), 
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45. And be it enacted,* that if any suit shall Commissioncrg 
be pending touching the right] to any tithes, or r/erm2L'°^ 
if there shall be any question as to the existence disputes. 
of any modus or composition real, or prescriptive 
or customary payment, or any claim of exemp- 
tion from or non«liability under any circum- 
stances to the payment of any tithes in respect 
of any lands or any kind of produce, or touching 
the situation or boundary of any lands, or if any 
difierence shall arise whereby the making of any 
such award by the commissioners or assistant 
commissioner shall be hindered, it shall be 
lawful for the commissioners or assistant com- 
missioner to appoint a time and place in or near 
the parish for hearing and determining the 
same ; and the decision of the commissioners 
or assistant commissioner shall be final and 
conclusive on all persons, subject to the pro- 
visions hereinafter contained.^ 

p. 35, to Clause 37. Parties against whom decrees have been 
obtained, ivhich they are unwilling to submit to, and against 
whora they have the power of appeal, must observe that such 
a powercannotstrictly be exercised before the commissioners, 
who are here bound by the decree. Their course is there- 
fore to exercise their right of appeal to the proper tribunal, 
and then, if an award or parodiial agreement be set on foot 
and prosecuted, it will be matter of suggestion to the com- 
missioners to withhold confirmation till the appeal is dis- 
posed of. The commissioners may then consider how far 
such a position brings the case within their reach, under the 
45th clause. See 2 & 3 W. 4. c 100. § 2. 

* In the cases of voluntary agreements, the mode of ad- 
justing disputes is by a reference to arbitrators, chosen by 
the parties, and an umpire chosen by the arbitrators. In 
the compulsory cases, the adjustment rests with the com- 
missioners or assistant commissioners, subject to an appeal 
at law, as provided in the following clauses. 

By these clauses all the suits of the description above 
mentioned, which were pending on the 1st October, 1838, 
are in effect transferred to the commissioners. In either 
case, a vast saving of costs, and vexatious litigation and 
heart-burning, will be etfected. See note, p. 134. 

*Sce note (»), Clause 11, and note (»), Clause 63, p. 66. 
Tke tenor of the Act, which leaves the final confirmation of 
every commutation with the commissioners, leads to the 
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Subject to 46. ProTided always, and be it enacted, that 

issSS^t^Lw" ?«y. person claiming to be interested in any 
lands or m the tithes thereof who shall be dis- 
satisfied with any such decision of the commis- 
sioners or assistant commissioner, may, if the 
yearly value of the payment to be made or 
withholden according to such decision shall 
exceed the sum of twenty pounds, cause an 
action to be brought in any of His Majesty's 
courts of law at Westminster against the person 
in whose favour such decision shall have been 
made, within three calendar months next after 
such decision shall have been notified in writing 
in such manner as the commissioners or assist- 
ant commissioner shall direct, to the parties 
interested therein or to their known agents ; in 
which action the plaintiff shall deliver a feigned 
issue, whereby such disputed right may be 
tried, and shall proceed to a trial at law of such 
issue at the sittings after the term or at the 
Assizes then next or next but one after such 
action shall have been commenced, to be holden 
for the county within which such lands or the 
greater part thereof are situated, with liberty 
nevertheless for the court in which the same 
shall have been commenced or any judge of 
His Majesty's courts of law at Westminster, to 
extend the time for going to trial therein, or fo 
direct the trial to be in another county if it shall 
seem fit to such court or judge so to do ; and 
every defendant in any such action shall enter 
an appearance thereto, and accept such issue ; 
but in case the parties shall differ as to the form 
of such issue, or in case the defendant shall fail to 
enter such appearance or accept such issue, then 
the same shall be settled under the direction of 
the court in which the action shall be brought, 

inference that they may retlew the decisions of the assistant- 
commissiaaerji^ even ia (bese cases. 
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or by Any judge of His Majesty's courts of law 
at Westminster^ and the plaintiff may proceed 
thereon in like manner as if the defendant had 
appeared and accepted such issue ; and the 
parties in such action shall produce to each 
other and their respective attorneys or counsel^ 
at such, time and place as any judge may order 
before trials and also to the court and jury upon 
the trial of any such issue, all books, deeds, 
papers, and writings, terriers, maps, plans, and 
surveys relating to the matters in issue in their 
respective custody or power; and it shall be 
lamul for the judge by whom any such action 
shall be tried, if he shall think fit, to direct the 
jury to find a verdict, subject to the opinion of 
the court upon a special case ; and the verdict 
which shall be given in any such action, or the 
judgment of the court upon the case subject to 
which the same may be given, shall be final and 
binding upon all parties thereto, unless the 
court wherein such action shall be brought shall 
set aside such verdict and order a new trial to 
be had therein, which it shall be lawful for the 
said court to do, if it shall see fit: Provided also. Or by tskinfr 
that in case any such decision shall involve a *• opinion of 
question of law only, and the parties in difference Law Aewon. 
shall be agreed upon the facta relating thereto, 
and whereon such decision shall have been 
founded, the said commissioners or assistant 
commissioner, at the request of the person dis- 
satisfied, (such request to be made in writing 
within three calendar months after such decision, 
and at least fourteen days' previous notice in 
writing of such request to be given in like man- 
ner to the other parties in difference or to their 
known agents,) shall direct a case to be stated 
for the opinion of such one of His Majesty*s 
courts of law at Westminster as the commis- 
sioners or assistant commissioner shall think fit^ 
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which case shall be settled by them or him, 
or under their or his direction in case the 
parties difier about the same, and may be set 
down for argument and be brought before 
the court in like manner as other cases are 
brought before the court ; and the decision of 
such court upon every case so brought before 
it shall be bmding upon all parties concerned 
therein : Provided always^ that after such ver- 
dict given and not set aside by the court, or 
after such decision of the courts the said com- 
missioners or assistant commissioner shall be 
bound by such verdict or decision; and the 
costs of every such action^ or of stating such 
case and obtaining a decision thereon, shall be 
in the discretion of the court in or by which the 
same shall be decided, which may order the 
same to be taxed by the proper officer of 
the court ; and the like execution may be 
had for the same as if such costs had been 
recovered upon a judgment of record of the 
said court. 

Proceedings 47. And" be it enacted,* that no proceeding of 
not to abate by q^ before the Commissioners or anv assistant com- 

Death of Par- • • • .> • "^ j. j. j • 

jieg^ missioner, or m any action, or m any case stated, 

or reference in pursuance of this Act, shall abate 
or cease by reason of the death of any person 
interested therein. 

» 

In case of 48. And be it enacted, that if any person in 

Parties**before ^hose favour any such decision of the com- 

» This and the following enactments, which are of tech- 
nical advantage, relate to both voluntary agreements and . 
references, and to compulsory proceedings or decisions of 
the commissioners ; so that the representatives of parties - 
to arbitrations, references, and suits, will stand in the ^ 
stead of their original parties, in pas^ of the death pf the t 
latter. 
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missioners or any assistant commissioner shall Actions 
have been made shall die before any such action t^g^ame to be 
shall have been brought or case stated^ and carried on and 
before the expiration of the time hereinbefore defended in 
limited for that purpose, it shall be lawful for ^«'' "»"**• 
every person who might have brought such 
action, or have had such case stated against the 
person so dying, to bring or have the same within 
the time so limited as aforesaid, nominally against 
such person as if living, and to serve the said 
commissioners or assistant commissioner with 
process and notices relating thereto, in the same 
manner as the person deceased might have been 
served therewith if living ; and it shall be lawful 
for every person entitled to the benefit of such 
decision as aforesaid, or, in case of any such 

Eerson being a minor, idiot, lunatic, feme covert, 
eyond the seas, or under any other legal dis- 
ability, the guardian, trustee, committee of the 
estate, husband, or attorney respectively, or in 
default thereof, such person as may be nominated 
for that purpose by the commissioners, and whom 
they are hereby empowered to nominate under 
their hands and seal, to appear and defend such 
action or argue such case ; and proceedings shall 
bd had therein in the same manner, and the 
rights of all persons shall be equally bound and 
concluded by the event of such action or the 
decision upon such case, as if such person had 
been living ; and the costs of every such action 
or case shall be in the discretion of the court as 
aforesaid. 

49. Provided always, and be it enacted, that Statuteg of 
nothing in this Act contained shall revive any ^Taffected! 
right to tithes which now is or hereafter shall be 
barred by any law in force for shortening the 
time required in claims of modus decimandi or 
exemption from or discharge from tithes, or for 



52 COMPULSORY AWARD. 

the limitation of actions and suits relating to 
real property.* 

Commissioners 50, And be it enacted^ that as soon as all 
to award total guch suits and differences shall have been de- 
?rthp tuhnf "* cided, or if there shall have been no suits or 

for the tithes !.«* .1 ,1 . . 

of the Parish, clilierences^ then as soon as the commissioners 
or assistant commissioner shall have ascertained 
and estimated as aforesaid the total value of all 
the tithes of the said parish^ the commissioners 
or assistant] commissioner shall frame the draft 
of an award, declaring that the sum ascertained 
as aforesaid shall be the amount of the rent- 
charge to be paid in respect of the tithes of the 
said parish, and every such draft shall contain 
all the particulars hereinbefore required to be 
inserted in any parochial agreement, or any 

a These Acts are two, one commonly called Lord Tenter- 
den's Act, being 2 & 3 W. 4, c. 100 ; the other, the present 
Statute of Limitations, being 3 & 4 W. 4, e. 27. (But see Note 
(*), to Clanse 44, p. 46.) A claim for exemption will often arise 
in respect of small portions of land, cottage gardens, and the 
like, where no tithe has been taken of late years, either 
through the poverty of the occnpier, or by being overlooked 
from inaccarate maps, or by negligence of the titheowners. 
Such cases would seem to involve points for special adjudi- 
caUon or adjustment, under the d8th Clause. And it is 
highly important that tiie valuers, before they apportion, 
should seek instructions from the landowners, or even the 
commissioners, on this point 

In a case laid by a lay impropriator, objecting to a claim 
for exemption on this grouna, before Sir W. FoUett, he has 
given his opinion as follows : — 

'^ If the orchards and gardens in question have produced 
titheable matters for 30 years, and the occupiers of the same 
have, during that time, taken the whole product to them- 
selves, and have paid tithe in no shape, or made anv ac- 
knowledgment of their liability to do so, I am of opmion 
that the titheowner cannot now recover any tithe for these 
gardens or orchards. 

'* It appears from the above statement, that no tithe can 
be shewn to have been paid at anytime for these lands ; and 
I thiuk, therefore, they cannot be taken into consideration 
in estimating the amount of rent-charge to which the tithe- 
owner may be entitled under the Commutation Act" 
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schedule thereto :* Provided always^ that no sucK Such Award 
award shall be made for giving land instead of "^^y^i^^^^jj^^^ 
the tithes of the parish.^ 

51. And be it enacted^ that as soon as the Commistioners 
said draft shall have been made by the commis- ™*y **«.*' ^^ 
sioners or assistant commissioner, they or he shall objections to 
deposit a copy of the same, and of any special the Award, 
report thereunto annexed, at some convenient 
place within the said parish, for the inspection of 
all persons interested in the said lands or tithes, 
and shall forthwith give notice in such manner 
as to the commissioners shall seem fit, where the 
said copy may be inspected ; and shall also in 
such notice appoint some convenient place and and appoint • 
time (the first not earlier than twenty-one days J^e purLfw 
from the first giving of such notice) for holding 
a meeting to hear objections to such intended 
award by any person interested therein ;® and the 
said commissioners or assistant commissioner at 
such meeting as aforesaid shall hear and deter- 
mine any objections which may be then and 

a See note to Clause 21. The Act 1 Vict c 69. { 4, 6, 6, 
allowing of the omission of certain particulars in apportion- 
ments, may indirectly apply to cases of awards. For if 
the commissioners find cases to which these clauses will 
be applicable in the apportionment, it would seem they 
might omit any of the particulars in the award, not essen- 
tial to the distribution of the rent- charge in the apportion- 
Qient. 

b Land can only be giTen in the case of parochial agree- 
ment under Clauses 29, SO, and SI. But, after the inter- 
vention of the commissioners, a power is given by Clause 62, 
enabling any landowner to make a voluntary agreement 
with any ecclesiastical titheowner for land to the extent 
of twenty acres, previous to the confirmation of the appor- 
tionment. The commissioners are prohibited from award- 
ing land, for the obvious reason that it would, in effect, be 
living them a power to make a compulsory redemption. 

c Xhe commissioners state in their directions, that where 
there are hot few parties, or all parties are agreed, the 
agreements and awards may be deposited, and meetiogs 
to bear objections held, at their office in London, 
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there made to the said intended award, or 
adjourn the further hearing thereof, if they or 
he shall think proper, to a future meeting, and 
may, if they or he shall see occasion,^ direct any 
further valuation of the lands or tithes, or any of 
them ; and from time to time fix further meetings 
for the hearing and determining of objections, of 
which further meetings, when not holden by 
adjournment, notice shall be given in manner 
hereinbefore directed with regard to the original 
meeting; and when the said commissioners or 
assistant commissioner shall have heard and 
. . determined all such objections, they or he shall 

sh^Tee'wca" ***^®^d t'^® d^'^ft of such award accordingly, if 
they or he shall see occasion.^ 



Award to be 
amended if 
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Award to be ' 
confirmed by 
the Commis- 



sioners. 



52. And be it enacted,^ that as soon as the 
commissioners or assistant commissioner shall 
have made such amendments In the draft of the 
award as to them or him shall seem necessaiy, 
they or he shall cause the same to be fairly 
written, and shall sign and send it to the office 
of the commissioners, and the commissioners 
shall satisfy themselves that all the proceedings 
incident to the making of such award have been 
duly performed ; and if they shall think that the 
award ought to be confirmed,^ shall confirm the 
same under their hands and seal, and shall add 
to the award the date of such confirmation, and 
shall publish the fact of such confirmation and 
the date thereof, in the parish, in such manner 



• By Clause 65, tbe commissioners are empowered to 
give special notice to reversioners and remainder-men, and 
other persons interested in the award. 

*> This confirmation closes that part of the commutation 
which fixes the total rent-charge on the parish, and brings 
the transaction down to the same stage as the confirmation 
of the parochial agreement by Clause 27. ^ See note (*), 
p. 23. 

"" See noteC") to Clause U, and note (''), Clause 63, p. 66. 
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as to them shall seem fit ; and every such con- Confirmed 
firmed award shall be binding on all persons '^""^^i"^! 
. . . 1 • . 1 ■ > 1 I ?■ , 1 ' on all renon*. 

interested in the said lands or tithes. 

- 53. And be it enacted," that as soon as the Communoneri 

commissioners shall have contirmed any such 'o ■uniinon 

award, the commissioners or some assistant com- jjgjJi^^, 

missioner shall call a parochial meeting of the appoint 

owners of land subject to tithes in the said Valuer*. 

parish, for the purpose of choosing valuers to 

apportion the amount so awarded among the 

lands of the parish, and shall give notice thereof 

in writing under tlielr or his hand, to be fixed 

at least twenty-one days before such meeting 

on the principal outer door of the church, or in 

some public and conspicuous place within ttie 

parish ; and valuers or a single valuer may be 

chosen at such meeting by the landowners then 

present in like manner, and the valuers so chosen 

shall act with the same powers and be subject 

to the same provisions, as if the rent-charge so 

awarded had been agreed to at a parochial 

meeting of the landowners and titheowners of 

the parish, and the valuers had been thereupon 

chosen as aforesaid.'' 

54. And be it enacted," that if upon the expi- u vnluition 
ration of six calendar months after the day of not compleied 

* The commission er«, having agreed on tbeir|compnlsaiv 
aWRrd of the total snm to be paid in any pnrish, are by thu 
clause required to call a parochial meeting of the land- 
ownerB, for the piirpoac of appointing valuers to effect the 
apportionment ; tliua recurring la the volunlavy principle. 

^ See 3Sd and three folloniug clsoses and notes. 

* If the landowners, after being thus called on, or even 
after they shall have agreed voluntarily on the whole sum 
to be paid, shall not fix on valaers within six months from 
the confirmalioD of the agreement or award ; or if the 
vatners »hali not have completed their apportionment by 
that time ; then the commlsaioners may, by this clause, ap- 
point their own valuers, aud proceed to a compulsory 
■ppolDtment 
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in Six the date of the confirmation of any agreement or 

SwfoniiS^?' award, no valuer or valuers shall have been ap* 
apportion. pointed^ or the apportionment by such valuers 
or valuer shall not have been made and sent to 
the office of the commissioners as hereinafter 
provided^ it shall be lawful for the commissioners 
or some assistant commissioner to apportion the 
rent-charge previously agreed or awarded to be 
Having regard paid among the lands of the^said parish^ havinor 
U) Produce and regard to the average titheable produce and 
Landi? ° productive quality of the said lands^ according 
to the discretion and judgment of the commis- 
sioners or assistant commissioner^ but subject to 
the provisions hereinafter contained, and so that 
the several lands may have the full benefit in 
Moduses, &c. each case of every modus, composition real, pre- 
to be respected, scriptive and customary payment, and of every 
exemption from or non-liability to tithes relating 
to the said lands respectively, and having regard 
to the several tithes to which the said lands are 
severally liable.* 

Form of Ap- 55. And be it enacted,^ that a draft of every 
portionment. apportionment shall be made, and shall set forth 

^ See notes to Clauses 44 and 45. 
This form of apportionment must be strictly followed in 
the case of either voluntary or compulsory apportionment 
It will repeat the agreement or award for the whole sum 
and its schedole, and add the following particulars:-* 

1. The name, description, and statute measure of the 
several lands of each landowner. 

2. Names and descriptions of the proprietors. 
S. And of the oconpiers. 

4. Mode of cultivation at the time of the apportionment.* 

5. With references to a map or plan.f 

6. And add snch map or plan, with corresponding refe- 
rences. 

7. The amount charged on such several lands. 

8. To whom and in what right payable. 
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« By 2 Vict c. 60. § 5, the statement of the mode of cul- 
tivation, and amonnt charged on the several lands, may be 
omitted in c^ses of voluntary apportionment 

t The 1 Vict c»69. § 1, which relieves the commiiiuoners 
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the agreement or awards as the case may be^ 
upon which such apportionment is foundedi and 
every schedule thereunto annexed ; and the said 
draft, or some schedule thereunto annexed, 
whether made by or under the direction of the 
valuers or commissioners or assistant commis- 
sioners, shall state the name^ or description and 
the true or estimated quantity in statute measure 
of the several lands to be comprised in the ap- 
portionment, and shall set forth the names' 
and description of the several proprietors and 
occupiers' thereof, and whether the said several 
lands are then cultivated* as arable, meadow, 
or pasture land, or as wood land, common land, 
or howsoever otherwise, and shall refer,' by 
a number set against the description of such lands, 
to a map or plan' to be drawn on paper or 
parchment, and the same number shall be marked 
on the representation of such lands in the said 
map or plan ; and the draft of the apportionment 
shall also state the amount' charged upon the 
said several lands, and to whom' and iri what 
right the same shall be respectively payable. 

from testing and coDfirmiiig the maps in certain cases, also 
applies to voluntary apportionmenis only. But it is probable 
that even when the commissioners have to exercise their 
compulsory powers, the expense of a map, on such a scale 
as they may deem fit, may be saved by their permitting 
the parties to testify their assent to any existing map, or 
agreeing to the schedule of quantities of land, as being 
accurately set out. In all cases where maps must be made 
or tested, the commissioners furnish forms of contract with 
surveyors, and directions for the most economical mode of 
proceeding. The maps under the Parochial Assessment Act 
are of great service in any case ; but it is probable that the 
parish authorities would require some portion of the ex- 
pense they may have incurred for their map, to be replaced- 
by the landowners ; and, on the other hand, if the land- 
owneFS accommodate the parish with their map, they may 
expect a similar return. Where the two Acts are likely to 
be put in force in any parish, the contract between the sur- 
veyor and his employers should be framed to meet such a 
contiogenoy. See Note («), p. 62, to Clause 60. 
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Comptroller of 56. And be it enacted, that immediately after 
to puSlh "" *^® passing of this Act, and also in the month of 
Average Price January in every year, the comptroller of corn 
of Corn. returns for the time being, or such other person 
as may from time to time be in that behalf au- 
thorized by the privy council, shall cause an 
advertisement to be inserted in the London Ga^ 
zetie, stating what has been, during seven years 
ending on the Thursday next before Christmas 
day then next preceding, the average price of 
an imperial bushel of British wheat, barley, and 
oats, computed from the weekly averages of the 
corn returns/ 

^"^-c^^gc* 57. And be it enacted, that every rent-charge** 
according to charged upon any lands by any such intended 

* The com returns are made weekly from 150 towns ia 
England and Wales, under the 9 Geo. 4. c. 60. The returns 
ending Christmas, 1835, are those on which all commutations, 
at whatever period they may be made, will be founded. 
They are declared by 1 Vict. c. 69. § 7, to be — 

For an imperial bushel of Wheat, 7s. O^d. 
„ „ Barley, 3«. ll\d, 

„ „ Oats, 2s. 9d, 

Averages gazetted for 1836. 1837. 

Wheat .... 6s. 8|d. 6s. 6fd. 

Barley .... 3s. ll|<l. 3s. ll^dL 

Oats : . . • . 2f. 9<f. 2s. Sfd. 

b The progress of every commutation will be as follows :— 

1st. To ascertain the gross annual amount in money-value 
of the tithes which have been paid in any parish or district ; 
calculated in the case of an award by the commissioners, on 
an average of seven years ending Christmas, 1835, upon the 
principles of the Clauses 37 to 52. 

2dly. To ascertain how many bushels of each of the three 
kinds of grain would be purchased with such amount at the 
average prices ascertained by the returns, ending Christmas, 
1835 ; as, e. g*., if the gross amount be 300/., 100/. would be cal- 
culated as if laid out in wheat ; 100/. in barley ; 100/. in oats. 

3dly. To ascertain in each succeeding year the money- 
value of this number of bushels of each kind of grain, at the 
price fixed by the average of the seven years, ending at the 
then preceding Christmas. Thus, suppose the whole amount 
ascertained before Christmas, 1836, ^is 300/., then taking 
nearly the average prices of the seven years ending Christmas, 
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apportionment shall be deemed at the time of t^»f average 
tlie confirmation of such apportionment^ as here- according °o"' 
inafter provided, to be of the value of such returns ending 
number of imperial bushels and decimal parts Chri8tmasl835. 
of an imperial bushel of wheat, barley, and oats 
as the same would have purchased at the prices 
so ascertained by the aavertisement to be pub- 
lished immediately after the passing of this Act, 
in case one-third part of such rent-charge had 
been invested in the purchase of wheat, one- third 
part thereof in the purchase of barley, and the 
remaining third part thereof in the purchase of 
oats ; and the respective quantities of wheat, 
barley, and oats so ascertained shall be stated 
in the draft of every apportionment/ 

58. And be it enacted,^ that it shall be lawful Rent-charge 
for the valuers or commissioners or any assistant ™*^ * 

18^5, and neglecting the fractions, one- third of the 300/., or 
100/., at 7«. per bushel, would give 286 bushels of wheat. 
100/., at 48. per bushel, would give 500 bushels of barley. 
100/., at 28. 9d. per bushel, would give 727 bushels of oats. 
Supposing that at Christmas, 1836, the average price of the 
seven preceding years had been — 

Wheat, 68. per bushel 
Barley, 3s. 6d, do. 
Oats, 2s. 6d. do. 
the rent-charge of 1837 would have been — 

286 bushels of Wheat, at 6». = 

500 „ Barley, 3*. 6d. = 
727 „ Oats, 2«. 6d. = 



£ «. 


d. 


8.5 16 





87 10 





90 17 


6 



Total for 1837 . . .£2 64 3 6 

And the like process would take place in every future year, 
according to Clause 67 ; the money- value varjing according 
to the price of the seven years' returns ending at the then 
preceding Christmas. 

» The 1 Vict. c. 69. § 4, enacts that it shall not be neces- 
sary to state the particular quantities of corn charged on any 
estate or portion of estate. But the whole rent-charge and the 
whole respective number of bushels of wheat, barley, and oats, 
are to be stated. The amount of the value ia money separately 
charged on each estate or parcel under this clause must be 
also stated. 

** This is an important provision, as it will enable land* 
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■pecially commissioner; upon tbe request of any land- 

apportioned owner, at any time before the confirmation of the 
Lands at apportionment, to apportion tbe whole rent- 
request of any charge intended to be charged npon any lands of 
Landowner, g^^jj landowner held under the same title* and 
for the same estate, in the same parish, specially 
upon the several closes or portions of such lands, 
or according to an acreable rate or acreable rates, 
upon lands of different quality, in such manner 
and in such proportion, and to the exclusion of 
such or them as the landowner, with the con- 
sent of the person entitled to such rent-charge, 
may direct; and the particulars of every such 
special apportionment shall be included in the 
draft of the apportionment and taken to be a 
How Expenses part thereof: Provided always, that th^ extra 
to e pai . expenses of every such special apportionment 
shall be borne by the party at whose instance the 
same shall have been made, and shall be reco- 
verable as other costs of the apportionment are 
No Close to be recoverable ; and that no close of land shall be 

charged unless charged with any rent-charge or share of rent- 
three times the , ° 1. P ±1 xVl- P *l 

value of the charge on account or the tithes ot any other 
Rent-charge, lands, unless the value of such lands shall be at 
least three times the value of the whole rent- 
charge upon such lands,^ 

owners to redeem their tithes to a very great extent, by 
charging them on any particular lands of the requisite value ; 
so by fixing them at a sum per acre, each portion of the land 
will bear only its own burthen, and not be charged with the 
whole rent-charge fixed on the other lands of the owner. See 
Clause 72, for alteration of apportionment after final confirma- 
tion by commissioners. 

This and the eight following clauses are applicable to every 
apportionment, whether voluntary or compulsory. 

^ If any landowner, as defined by Clause 12, holds his lands 
under different titles, e. g. in fee-simple as to one estate, and 
fee-tail, or for life or on terms of years for other parcels, much 
care will be required in attending strictly to the provisions of 
this clause, otherwise he may discharge his own lands held in 
fee at an unfair advantage over those where his interest is. 
more limited. 

*» See 1 Vict. c. 69. § 9, giving the power of apportionment 
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59. And be it enacted, that for the purpose of 
making any such apportionment, as well as for 
the purpose of making any award as hereinbe- 
forie provided, the commissioners and assistant 
commissioners may employ such land surveyors 
and tithe valuers as to them shall seem fit, and 
may order them to be paid for valuing, sin*- 
veying, mapping, and planning after any rate not 
exceeding two guineas to every such person for 
every day that he shall have been so employed, 
and may assess the same as part of the expenses 
of making their award or apportionment respec- 
tively ; and the said commissioners and assistant 
commissioners, and the land surveyors and tithe 
valuers employed by them respectively, shall 
have all the powers and be subject to all the 
provisions hereinbefore enacted concerning the 
valuers appointed at a parochial meeting, except 
that they shall not be bound to adopt any prin- 
ciples of apportionment agreed to at any paro- 
chial meeting : Provided always, that it shall be 
lawful for such commissioners and assistant com- 
missioners to make any agreement with any such 
land surveyors or tithe valuers for the payment 
to the same of one sum for the whole duty, or 
any part thereof, to be performed by them re- 
spectively,* 

<m Bach particular lauds as the parties may agree upon, or the 
commissioners determine, in cases where there are several 
thheowners in a parish, and the lands, out of which the par* 
ticular tithes payable to each titheowner originally issued, are 
not strictly defined. Thus if A. is entitled to any kind of 
tithe over the lands of B., and B. to tithes over the lands of 
A., in the same parish, an arrangement may be made for an 
exchange, so as to give each party the tithe or rent-charge 
over his own land, which each can then merge ; the unity of 
possession of tithes and land having been thus acquired ac- 
cording to the conditions for merger contained in the 7l8t 
section, and the Act 1 & 2 Vict. c. 64. Disputes as to the 
identity of lands out of which the tithes issue may be cheaply 
disposed of by this provision. 
* The landowners who appoint the valuers in case of 

B 2 
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Apportion- 60. And be it enacted, that the draft of 

8?ffned%^the ^^^T apportionment, whether made by or under 
person making the direction of the commissioners or any as- 
It, and sent sistant commissioner, or by any vahier or valuers 
to \he'com ° appointed as hereinbefore is provided,* shall be 
missioners. Signed by the person by or under whose direction 
it shall have been made, and shall be sent, toge- 
ther with the map or plan therein referred to,** 
by the person by whom it is signed, to the office 
of the commissioners, or otherwise to some as- 
sistant commissioner, as the commissioners may 
direct, with such proof as the commissioners 
may require, that every proceeding incident to 
the msiking of such draft of apportionment 
has been duly performed." 

voluntary agreement or apportionment, will, of course, make 
their own terms, recollecting that it will be ground of appeal 
by any person bound by the agreement, though not a party to 
it, if the expense, which all will have to share, be excessive. 
See note to Clause 55; also Report of Commissioners 1st 
May, 1838, as to expenses, p. 127, post; also note f^) to 
Clause 60. 

* Clauses 32, 33, 54 and 59. 

** See 1 Vict. c. 69. § 1, as to map or plan. 

* This provision must be carefully attended to, so that as 
little time may be lost as possible in transmitting the appor- 
tionment, duly signed by the valuers, ^c, to the commis- 
sioners, or the commissioners may apportion under Clause 54. 

In their circular respecting compulsory commutations, of the 
27th August, 1838, the commissioners have the following re- 
marks : — 

** The tithe commissioners wish the persons employed to map 
and apportion to understand very distinctly, that, although 
under the circumstances enumerated here, much forbearance 
will be exercised towards them ; and although the power of 
taking the apportionment out of their hands will be very cau- 
tiously exercised; yet such forbearance will have its limits. 

" Whenever it is found that there has been trifling or loiter- 
ing, or a disappointment of the fair expectations of their em- 
ployers, the commissioners (however much they may regret 
the necessity for doing so) will not hesitate to take the ap- 
portionment into their own hands. In such cases the time 
and cost already bestowed upon the work will be lost. 

" They also recommend to all landowners to contract for the 
completion of the apportionment by some given day after the 
confirmation of an agreement or completion of an award, and 
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I 61. And be it enacted^ that as soon as the Commiasion- 

I draft of any such apportionment^ verified as ^d"jfj[ermhie 

I aforesaid, shall have been sent to the com mis- objections to 

sioners, they shall cause a copy of the same to Apportion- 

' be deposited at some convenient place within ™®°^' 

the said parish, for the inspection of all persons 

^ interested in the said lands or tithes, and shall 

forthwith cause notice to be given, in such man- 
ner as to them shall seem fit, where the said copy 

t, may be inspected ; and shall also in such notice 

appoint some convenient place, and such times as and appoint 
they shall think necessary (the first not earlier Meeting for 
than twenty-one days from the first giving of such *^® purpose. 
notice), for holding a meeting to hear objections 
to the intended apportionment, by any person 
interested therein f and the said commissioners 
or some assistant commissioner at such meeting 
as aforesaid shall hear and determine any objec- 

^ tions which may be then and there made to the 

said intended apportion me nt, or adjourn the 
further hearing t hereof, if they or he shall think 
proper, to a future meeting, and may, if they or 
he shall see occasion, direct any further valua- 
tion of the lands or any of them ; and from time 
to time fix furth er meetings for the heiiriug. and 
determining of oBjections, of which further meet- 
iilgsj when not holden by adjournment, notice 

I shall be given in manner hereinbefore directed 

with regard to the original meeting ; and when 
the said commissioners or assistant commis- Award to be 
sioner shall have ]^e2ivdi and determined all such amended if 
objections, they and he are and is hereby re- erT^haU sec 



quired to cause such apportionment^^to be occasion. 

to stipulate that if the apportionment is not then completed, 
nothing shall be paid for it. If they do not do this, they will 
run the risk of having first to pay partially an apportioncr se- 
lected by themselves, and secondly the expenses of an appor- 
tionmentmade by the commissioners." 

* By 1 Vict c. 69. § 6, the draft need not be sent to any 
party, or meeting held, where there is only one landowner. 
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amended accordingly if they or he shali see oc- 
casion.*^ 

LandowMr 62. And be it enacted^^ that it shall be lawful 

may give for the Owner of any lands chargeable with any 

Land^ncx-* ®"^^ rent-charge, to agree at any time before the 

change for confirmation of any such instrument of appor- 

Ecclesiastical tionment with any ecclesiastical person^ being the 

dilrge!'''^^''*' ^.w"®^ ^^ ^® *^^h^^ thereof in right of any spi- 
ritual benefice or dignity^ for giving land instead 
of the rent-charge charged or about to be charged 
upon his lands ; and every such agreement shall 
be made under the hands and seals of the land- 
owner and titheowner, and shall contain all the 
particulars hereinbefore required to be inserted 
in a parochial agreement for giving land instead 
of tithes or rent«charge : Provided always, that 
no such titheowner shall be enabled to take or 
hold more than twenty imperial acres of land in 
the whole, by virtue of any such agreement or 
agreements made in the same parish ; and the 

* It will be a proper precaution for every tithe-payer and 
owner to inspect this document when deposited, in order to 
judge of its accuracy in bis own case, and to oi)ject in due 
time ; as, after the confirmation, the rent- charge is irrevocably 
fixed. (Clause 66.) This provision for hearing objections to 
the apportionment is similar to that for objections to the con- 
firmation of the compulsory award of the total rent-charge. 
(Clause 51.) Before confirming the parochial agreement, dxe 
commissioners, by Clause 27, have to make inquiry, and be 
satisfied of its accuracy, and would then dispose of any objec- 
tions to that stage of the commutation. ( See note (•) to 
Clause 11, and note (a) to Clause 63, p. 66.) 

^ This clause is to the same efi^ect as Clause 29, with the 
exception of the stage of commutation at which it takes place, 
and of its being a license to individual landowners. In the 
former provision it was parochial, because no individual agree- 
ments for commutation are allowed, previous to the iuterfer- 
ence of the commissioners. Here, as they have already fixed 
the amount of rent- charge over the whole parish, it is allowed 
to individuals to give land by way of commutation for the 
charge fixed on them before the apportionment is finally con- 
firmed. But in this case, as. in Clause 29, the power is limited 
to twenty acres, and to ecclesiastical tithe^ 



IPPORTIONMBMT* 65 

same eonsent and eonfirmation relatively to the With like 
lands and tithes comprised in the said asreement ^onsent, &c. as 

, 1, , ^ ^ , ° . . in case of Pa- 

snall be necessary to any such agreement, as m rochial Agree- 
the case of a parochial agreement for giv^ing land meat for Land, 
instead of tithes ; and all the provisions herein- 
before contained concerning a parochial agree- 
ment for giving land shall be applicable to every 
stich agreement as hereinbefore last mentioned, 
so far as concerns the lands and tithes comprised 
in the said agreement : Provided also, that any 
amendment which shall be made in the draft 
of apportionment before confirmation thereof, 
and subsequent to any such agreement for giving Former Agree- 
land instead of rent-charge, whereby the charge "^®"* ^°' ^*"^ 
upon the lands refeiTed to in such agreement shall ^y subsequent 
be altered, shall be taken to annul the execution Agreement. 
of such agreement for giving land, and any con« 
sent which may have been necessary thereunto.* 

63. And be it enacted, that after such pro- Confirmation 
ceedings as aforesaid shall have been had, and ^^ Apportion- 
all such objections (if any) shall have been finally commusion- 
disposed of, the commissioners or assistant ers. 
commissioner shall cause the instrument of 
apportionment to be engrossed on parchment, 
and shall annex the map or plan thereunto Map or Plan to 
belonging to the engrossed instrument of appor- ^^ a«»iexed. 
tionment, and shall sign the instrument of 
apportionment, and the map or plan,^ and shall 
send both to the office of the commissioners; 
and if the commissioners shall approve the 
apportionment they shall confirm the instrument 
of apportionment under their hands and seal, 

* This proviso is clearly necessary : for a landowner might 
have agreed to give, say three acres, in lieu of the rent-charge 
fixed upon him by the first draft of the apportionment, but on 
appeal his charge might eventually prove of the value of four 
or only two, and an alteration in the bargain would be required 
accordingly. 

** See 1 Vict. c. 69. § 1, as to map or plan. , 
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and shall add thereunto the date of such con- 
firmation." 

64. And be it enacted^ that two copies^ of 
every confirmed instrument of apportionment and 
of every confirmed agreement for giving land in- 
stead of any tithes or rent-charge, shall be made 
and sealed withtheseal of the said commissioners; 
and one such copy shall be deposited in the regis- 
try of the diocese within whicn the parish is situ- 
ated, to be there kept among the records of the said 
registry, and the other copy shall be deposited 
with the incumbent and church or chapel war- 
dens of the parish for the time being, or such 
other fit persons as the commissioners shall 
approve, to be kept by them and their suc- 
cessors in office with the public books, writings, 
and papers of the parish ; and all persons inte- 
rested therein may have access to and be fur- 
nished with copies of or extracts from any such 
copy, on giving reasonable notice to the person 
having custody of the same, and on payment of 

* This confirmation of the apportionment is, in effect, the 
completion of the commutation. 

The conBrmatlon of the apportionment is not a mere mini- 
sterial act. In ordinary cases the commissioners would, no 
doubt, be satisfied and confirm ; but if on the face of the ap- 
portionment, or from any appeal or other communication of 
an aggrieved party or owner, the commissioners think further 
investigation reasonable, they will require it. The commis- 
sioners themselves are the only persons to confirm agree- 
ments (§ 27), awards (§ 52), and apportionments (§63), and 
they are to confirm if they are satisfied, &c. So § 65 points 
out cases where they may make further inquiry if they see 
fit. Up to the moment of final confirmation the commissioners 
have a discretion to confirm or not as the justice of the case 
may seem to them to require. But they are not obliged to 
go into such cases, or appeal against apportionment, nor to 
listen to any evidence unless they see fit. If they do go into 
further inquiry they are the judges of what evidence they will 
receive, whether oral or written. They may also thus make 
the decision of an assistant commissioner inoperative. 

•» The expense of these copies is borne by the landowners. 
See Report, 1st May, 1888, p. 127. 
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two shillings and six-pence for such inspection^ 
and after the rate of three-pence for every 
seventy-two words contained in such copy or 
extract; and every recital or statement nn or Recitals to be 
map or plan annexed to such confirmed appor- Evidence of 
. tionment or agreement for giving land, or any ^**^^* ''®"'^^' 
-sealed copy thereof, shall be deemed satisfactory 
evidence of the matters therein recited or stated, 
or of the accuracy of such plan.* 

65. And be it enacted, that the commissioners, Commission- 
if they shall see fit, before confirming any agree- ers may re- 
ment,^ award/ or apportionment,*^ may require ^"**'® "°'*^f °^ 

.. ^t c . L ^ • • 1 "^ ^ Agreements or 

. notice tnereor to be given in such manner as Awards to be 
they shall direct to the person next in remainder, given to 
reversion, or expectancy of an estate of inheri- Reversioner, 
tance in any lands or tithes, or any other person 
to whom they may think notice ought to be given, 
and may by themselves or by some assistant 
commissioner hear and determine any objection 
made to such confirmation by any person inte- 
rested therein, and may direct any award or 
apportionment to be amended accordingly.® 

66. And be it enacted, that no confirmed Agreements, 
a greement^- iLwa rd . or app ortionment shall be Awards, and 
impeached after the confirmation thereof, by '^PP°'*"?"' 

^ c • . 1 . r» Ti ^1 • "^ mentsnotto 

reason or any mistake or informality therein, or ^g questioned 
in any pr o ceeding rel ating^thereun tp.' after confirma- 

'■— -•■^ '"" tion. 

67. And be it enacted, that from the first day Landi to be 
of January next following the confirmation of discharged 

from Tithes, 

• See 1 Vict. c. 69, § 1, declaring that such recitals or 

statements are not to be deemed evidence where the appor- 
tionment and map are not signed and sealed by the commis- 
sioners. But they may be signed by them as evidence of 
their being the map or plan referred to in the apportionment. 

»> See Clause 27. ^ See Clause 51. 

«* See Clause 63. 

* See Clauses 24, 44, 45, and note(''), Clause 63, p. 66, 
f See note (§), Clause 21, p. 19. 
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and Rent- every such apportionment,* the lands of the said 

lt"fherelf ^ P*"»*^ «^*^^ ^ absolutely discharged from the 

' payment of all tithes, except so far as relates to 

the liability of any tenant at rack-rent dissenting 

as hereinafter provided,^ and instead thereof 

there shall be payable thenceforth to the person 

, . in that behalf mentioned in the said apportion- 

being money- , x* i • i j* 

value of Grain "lent a sum 01 money equal m value, according 
payable to the prices ascertained by the then next pre- 

wstead of ceding advertisement, to the quantity of wheat, 
barley, and oats, respectively mentioned therein, 
to be payable instead of the said tithes, in the 
nature of a rent-charge issuing out of the lands 
charged therewith ; and such yearly sum shall 
be payable by two equal half-yearly payments, 
on the first day of July and first day of January 
in every year, the first payment, except in the 
case of barren reclaimed lands, as hereinafter 
provided, being on the first day of July next 
after the lands shall have been discharged from 

*■ The tithe wiU be payable up to the 1st of January next, 
after the date of confirmation of the award, unless under 1 Vict, 
c. 69. § 11, the parties to a parochial agreement, or to any 
supplemental agreement which they are thereby authorized to 
make for the purpose, fix the time of the lands being dis- 
charged from tithes, that is, of the rent-charge coming in 
force on the 1st January next preceding, or the 1st April, 
1st July, or 1st October, preceding or following the confirma- 
tion of the apportionment. In that case the first half-yearly 
payment of the rent-charge is to &11 due on the expiration of 
six months from the day fixed for the discharge of the land 
from tithes, 1 Vict. c. 69. § 11. The same Act, § 10, gives 
power to the parties to an agreement to provide for the period 
before the end of the former compositions and the commuta- 
tion. But on this point the Commissioners in the circular, 
27th August, 1838, say, " the tithe Commissioners recommend 
all tithe- owners to take care that the first instalment of their 
rent-charge is made due, and that tithe should cease to exist, 
on some quarter-day after the confirmation of the apportion- 
ment. This will prevent the possibility of there being an 
interval between the signing of the agreement and the con- 
firmation of the apportionment, during which they may find it 
practically very difficult to collect either tithe or rent-charge." 
* The case of tenants at rack-rent dissenting from the 
agreement is provided for Clause 79. 
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tithes as aforesaid ; and such rent-charge may Rent^bargeto 
be recovered at the suit of the person entitled ^ recovered 
thereto, his executors or administrators, by dis- ^n^ Entry* 
tress and entry as hereinafter mentioned ; and 
after every first day of January the sum of 
money* thenceforth payable in respect of such 
rent-charge shall vary so as always to consist of ^^^ j^ ^ 
the price of the same number of bushels and every Year, 
decimal parts of a bushel of wheat, barley, and according to 
oats respectively, according to the prices ascer- \^^ "j^^^" 
tained by the then next preceding advertise- preceding 
ment ; and any person entitled from time to time Christmas. 
to any such varied rent-charge, shall have the 
same powers for enforcing payment thereof as 
are herein contained concerning the original rent- 
charge : Provided always, that nothing herein ^^ person to 
contained shall be taken to render any person be personally 
whomsoever personally^ liable to the payment of l»aWe for Rent- 
any such rent-charge : Provided always, that ^ ^^^^"* 
the rent-charge which shall be apportioned upon payment of 
any lands in the said parish, which during any Rent-charge 
part of the said period of seven years preceding ^ reclaimed 
Christmas one thousand eight hundred and pogtp^jjg^ ® 
thirty-five were exempted from tithes by reason until Tithes 
of having been enclosed under any Act of Parlia- would have 
ment, or converted from barren heath or waste ^ ° "^* 
ground,* shall be payable for the first time on the 
first day of July, or first day of January next 
following the confirmation of the apportionment 
which shall be nearest to the time at which 
tithes were or would have become payable for 

* See note (*»), p. 58, to Clause 57. 

*» By this proviso every one is exempt from a. personal 
action for rent-charge, the land out of which it issues being 
the sole resource for the arrears. ( See Note (a), p. 85, to 
Clause 85.) 

« Under 2& 3 Ed.6, c. 13. § 5 and 6, barren heath and waste 
ground, newly brought into cultivation, do not pay tithes till 
after seven years from their being so cultivated. (See 
daufle 49.) 
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the first time in respect of the said lands if no 
commutation thereof had taken place.* 

Lands in 68. And be it enacted,^ that from the first day 

Parish to be ^f January next following the confirmation of 

Tithcs°^land8 every parochial or other agreement for giving 

given in land instead of any tithes or rent-charge, the 

commutation, j^nds of the parish m which any such agreement 

shall be made shall be absolutely discharged 

from the payment of the tithes or rent-charge 

for which it shall have been agreed that such 

land shall be given.*^ 

69. And be it enacted, that every rent-charge 
payable as aforesaid instead of tithes, shall be 
subject to all parliamentary, parochial, and 
county and other rates, charges,** and assess- 
ments, in like manner as the tithes commuted for 
such rent-charge have heretofore been subject. 

70. And be it enacted, that all rates and 
charges to which any such rent-charge is liable 
shall be assessed upon the occupier of the lands 
out of which such rent-charge shall issue ; and in 
case the same shall not be sooner paid by the 
owner of the rent-charge for the time being,® may 

a By the operation of this clause, all land brought into 
cultivation subsequent to the confirmation of the apportion- 
ment, and not falling within this proviso, will be thencefor- 
ward exempt from tithes or rent- charge. 

^ That is, the gross rent-charge of the parish will be 
diminished by the value of the rent- charge for which the 
twenty acres were given, under the 29th and 62d Clauses ; 
but whether that diminution shall specially apply to any 
particular portion, or to the whole gross sum, will depend on 
the fact of the land being given by the parish or by an iadi- 
dividual. (See Note (^), p. 64.) 

^ It would seem that the 1 Vict. c. 69. § 10, 11, applies also 
to the case of an agreement for giving land. 

^ See Note {^\ to Clause 37, p. 37 ; also note to same 
clause, p. xxii. of Analysis. 

^ As the titheowner often is non.resident, or has no pro- 
perty in the parish except tithes, it would be impossible to 
collect the rate from him, and the rent-charge cainnot be 
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be recovered from such occupier in like manner 
as any poor-rate assessed on him in respect of 
such lands; and any occupier holding such 
lands under any landlord, and who shall have 
paid any such rate or charge in respect of any 
such rent-charge, shall be entitled to deduct the occupying 
amount thereof from the rent next payable by Tenant paying 
him to his landlord for the time being, and shall be Jj^^ "Jl^^oT/t 
allowed the same in account with his landlord; from Rent, 
and any* landlord or owner in possession who shall 
have paid any such rate or charge, or from whose 
rent the amount of any such rate or charge in 
respect of any such rent-charge shall have been 
so aeducted, or who shall have allowed the same 
in account with any tenant paying the same, shall 
be entitled to deduct the amount thereof from 
the rent-charge, or by all other lawful ways and 
means to recover the same from the owner of the 
rent-charge, his executors and administrators; 
provided that the owner of every such rent- 
charge shall have and be entitled to the like 

taken by distress for rates. Hence it was necessary to make 
the occupier liable, giving him a power to deduct the amount 
from his next payment of rent. Tenants must attend to this, 
or they may have no remedy for recovery of any rent- charge 
paid by them. This provision is on the same principle as 
that which was in force for recovery of the property- tax paid 
by tenants or incumbrancers. But see 1 Vict. c. 69. § 8, 
giving power to assess the owners of the rent-charge in the 
manner there pointed out. In such case, the rates may be 
recovered from the occupiers, who are to have previous 
notice of the assessment ; and any occupier paying such 
rates may deduct the amount from his rent. 

• The rent-charge is by this Act fixed on the landlord. 
Hence if the occupier pay the rates assessed in respect of the 
rent-charge, his first claim is on the landlord, who can always 
deduct the rate from the rent-charge which he has to pay. 
And when the landowner has so paid it, or allowed the pay- 
ment to his tenant, he is empowered by this clause to deduct 
It fi'om the rent-charge, in account with its owner. If 
through any cause he may have paid the full rent- charge 
without providing for the deduction, he may still have his 
remedy under the words, ** by other lawful ways and means 
to recover the same.'' 
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right of demanding, inspecting," and taking 
copies of every assessment containing such rate 
or charge, and of appeal against the same, and 
the like power of prosecuting such appeal, and 
the like remedies in respect thereof, as any 
occupier or rate-payer has or may have in the 
case of poor-rates, although such rate or charge 
is herein made assessable upon the occupier, and 
the owner of the rent-charge is not mentioned 
by name in such assessment. 

71. And be it enacted,'' that any person having 
■" any interest in or claim to any tithes, or to any 
charge or encumbrance upon any tithes, before 
Uie passing of this Act, sliall have the same 
■^ right to or claim upon the rent-charge for which 
the same shall be commuted as he had to or 
upon the tithes, and shall be entitled to have the 
like remedies for recovering the same as if his 
right or claim to or upon the rent-charge had 
accrued after the commutation ; provided that 
nothing herein contained shall give validity to 
any mortgage or other encumbrance which before 
the passing of tliis Act was invalid or could not 
be enforced ; and every estate for life, or other 
greater estate, in any such rent-charge, shall he 
taken to be an estate of freehold ;" and every 
ofFicehotii. estate in any such rent-charge shall be subject 
to the same liabilities and incidents as the like 
estate in the tithes commuted for such rent- 

• The occupier who is assessed has no interest in appeal- 
ing ; heoce this right of insjiecting the rate, and of appeal 
against it, is neeesaary as a protection to the omier of tbc 
Teat-charge from being Rxed with undue aEseasment. 

b The effect of the Brstpart of this clause is merely to put 
rent-charge and tithes on the same footing as to encum- 
hranccs, and charges esisting, previous to the passiog of the 
Act. 

' This places the rent-charge on the satnc fooling as tithes, 

which are a'.freebold, though issuing pcrliapa out of copyhold 

property. But see 1 & 2 Vict, c, 69, | 4, dcclurntory of the 

_ power to merge tithes or ront. charge arising out of copyhold. 
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charge ;* and where any lands were exempted from Provision for 

tithe whilst in the occupation of the owner thereof S?"^^*".. 
i_ /• i_ • 1 i_ r» 1 • I Exemptions, 

by reason ot being glebe, or ot having been 
heretofore parcel of the possessions of any pri- 
vileged order, the same lands shall be in like 
manner exempted from the payment of the rent- 
charge apportioned on them whilst in the occupa- 
tion of the owner thereof; and where by virtue of 
a-ny Act or Acts of Parliament heretofore passed, 

any tithes are authorized to be sold, exchanged, *?lf°J *^^®^* 

. > 1 1 • J • au X of Tithes corn- 

appropriated, or applied m any way, the rent- njuted under 

charges for which such tithes may be commuted Local Acts, 
under the provisions of this Act, or any 'part 
thereof, shall or may be saleable or exchange* 
able, appropriated and applied, to all intents and 
purposes, in like manner as such tithes ; and the 
same powers of sale, exchange, and appropria- 
tion snail in all such cases extend to and 
may be exercised in respect of the said commu- 
tation rent-charges ;** and the money to arise by 
the sale of such rent-charges shall or may be 
invested, appropriated, and applied to the same 
purposes and in like manner as the money to 

*" As dower, liability to sequestration in case of ecclesias- 
tical tithe, liability to provide a curate, or to repair the 
chancel, and the like. There seems, however, some difficulty 
as to the keeping up these charges, if the power to merge 
given at the end of this clause, and by 1 & 2 Vict. c. 64. be 
exercised. The presumption is that the land, in which the 
tithes or rent-charge are merged, would be subjected to the 
charges of this description which existed before the merger ; 
or it may be held that the parties, in whose favour the charges 
are 'made, are pro tanto owners of the fee, and hence that 
without their consent, or some arrangement with them, the 
merger to the extent of the charge cannot be made. In 
no case will the commissioners permit a merger of tithes, 
where such charges exist. The merger can then only apply 
to the rent-charge for which the tithes are commuted, the 
chorffes in question being fixed on the lands. 

^ This provision places rent- charges under this Act on the 
same footing as tithes commuted under local Acts. Tithes 
80 commuted may be converted into rent-charges by special 
agreement^under § 90. > 
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nrise by llie sale of any sucli tltlies tniglit have 
been invested, appropriated and applied under 
sHcli particular Act or Acta in case tliia Act had 
Reni-charge "°'^ ^^^" passed; and no such rent-cliarge shall 
not ip merge, merge or be extinguished in any estate of whieh 
(he person far the time being entitled to such 
rent-charge may be seized or possessed in the 
lands on which the same shall be charged : Pio- 
vided always, that it shall be lawful for any 
butTenaniin p^^'son seized in possession of an estate, in fee- 
Fee may de- simple or fee-tail of any tithes or rent-charge in 
lien of tithes, by any deed or declaration under 
his hand and seal, to be made in such form as 
the said commissioners shall approve, and to 
he conRrmed imder their seal, to release, assign, 
or otherwise dispose of the same, so that the 
same may be absolutely merged and extinguished 
in tlie freehold and inheritance of the lands on 
which the same shall have been charged," 
AppDctianmenc 72, And be it enacted, that if at any time 
"")''*'''""' subsequent to the confirmation of any such 
' This power is onotogous to tho power for redeeming or 
parch aeipg the land-tax. 

By 1 Vict. c. 69. S 12. and 1 & 2 \'ict. c. 64. 5 2, deeds of 
merger are exempted from stamp duty. The laltor Act, 
j 1 and S, extends the power to merge to all persons who, 
sdone or together, have the poncr of acquiring or disposing 
of the fec-Einiple of any tithes or rent-charge, and to tenants 
for life of tithes and lands settled to the same uses ; and if the 
commiaaionerg, in any such case, approve of the form of deed, 
the strict formalities othcmise essential to any instrument for 
acquiring or disposing of such fee-simple, may be dispenaod , 
with. The commissioners supply a very aimpfe form of deed 
of merger, and In all cases require the draft to be sent for 
approvS before engrossment. They are not required to invca- 
tigate the title of the parties desiring to mei^e, who must do to 
at their own ri»k ; and the merger may be effected either hy a 
BCparale deed, or in the parochial agreement. One of the 
chief ad vantages of merger ia, that it aaveg to the landowner hit 
proportion of the espenae of survey, valuation, and mapping. 
The deeds or declarations of merger are required to be ese- 
culed induplicale; one part being filed with the Commia- 
sioners, and the other, with their certifiootB of aliowanoa 
endorsed, retained by tlin parties. 
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instrument of apportionment the owner of any ^y Commis- 
. lands charged with any such rent-charge shall be Land-tax^ {( 
desirous that the apportionment thereof shall be desired. ' 
altered.* it shall be lawful for the commissioners 
of land tax for the county or place where the 
said lands are situate, or any three of them, to 
alter the apportionment in such manner and in 
such proportion and to the exclusion of such of 
the lands as the landowner, with the consent of 
two justices of the peace acting for the county, 
riding, division, or other jurisdiction in which 
the lands are situated, may direct; and such Mode of effect- 
altered apportionment shall be made by an in- *"S **"s- 
strument in writing under the hands and seals of 
the said commissioners of land tax and of the 
said latidowner and justices, of the like form 
and tenor as to the said lands as the original 
apportionment, and bearing date the day of its 
execution by the said commissioners of land tax, 
subject to the provision hereinbefore contained 
with respect to the value of lands on which any 
rent-charge may be charged on account of the 
tithes of any other lands ;**'and every such altered 
apportionment shall be as valid as if made and 
confirmed by the tithe commissioners as afore- 
said, and shall be taken to be an amendment of 
the original apportionment; and in every such 
case two counterparts of the instrument of altered 

*■ In case any landowner be desirous of effecting a new 
apportionment, so as to sell part of his lands, free of rent- 
charge, and have made no special apportionment under the 
provisions of Clause 58, previous to the award being con- 
firmed by the commissioners, this clause enables him to do it, 
through the machinery of the land-tax commissioners, and 
two justices ; the effect is the same as Clause 58. The refer- 
ence to the commissioners of the land-tax provides a good 
local authority, as evidence of the fairness of the proceeding; 
and the choice of the land-tax commissioners is similar to 
that which was adopted under the Property-tax Acts, where 
they were chosen as the commissioners of appeal under those 
Acts. See Clause 58, and Note (*), p. 59 ; also 1 Vict. c. 69. § 9. 

i» See Clause 58. 
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apportioument, under the hands and seals of the 
said commissioners of land tax and justices and 
landowner, shall be sent, one to the registrar 
of the diocese, and one to the incumbent and 
church or chapel wardens, or other person 
having the custody of the other copy of the 
original instrument of apportionment ; and one 
counterpart shall be annexed to the copy of the 
instrument of apportionment in the custody of 
the registrar and such other person respectively, 
and taken to be an amendment thereof; and 
thenceforward such lands shall be charged only 
according to such altered apportionment; and 
all expenses of such alteration shall be borne by 
the landowner desiring the same* 

Expenses of 73. And be it enacted,^ that the commissioners 
Witnesses to be or assistant commissioner, in any case where 

Sfrection^of Uie ^^^Y ^^ ^^^ ^^Y ^^e fit, may order such expenses 
Commissioners, of witnesses, and of the production of any books, 
deeds, contracts, agreements, accounts, or writ- 
ings, terriers, maps, plans, and^urveys, or copies 
thereof, and all other expenses (except the salary 
or allowance to any commissioner or assistant 
commissioner) incurred in the settlement of any 
suit or difference, or in the hearing' and de- 
termining any objection to any award or appor- 
tionment before the said commissioners or any 
assistant commissioner, to be paid by such 
parties interested in the production theieof re- 
spectively, or in the event of such suit, difference, 
or objection, and in such proportions as the 
commissioners or assistant commissioner shall 
think fit and reasonable.^ 

*" The expenses of witnesses, production of books, &c. may 
be beneficial to both landowners and titheowners, or either, 
and hence the commissioners may award the expenses as the 
case may require, and according to the interest of the parties. 

^ As to expenses under the Clauses 73 to 78 indusive, see 
Report of Commissioners, 1st May, 1838^ p. 127, pott. 
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74. And be it enacted/ that the allowances to Expenses of 
and expenses of land surveyors and tithe valuers T!^!f!?,"2. 

^ I* I • " J J 11 .1 Award to be 

necessary tor making any awards and ail other paid by the 
expenses of or incident to making the said Landowners 
award, except the salary or allowance! to any ^^^ '^'*^®' u 

; . *^ > ^ ^ , . . • % owners as the 

commissioner or assistant commissioner^ and Commissionen 
except any expenses which the commissioners may direct. 
or any assistant commissioner^ or any court or 
arbitrator^ may be authorized to order and may 
have ordered to be otherwise paid^ shall be 
borne and paid) by the landowners and tithe- 
owners interested in the said awards in such 
proportion^ time^ and manner as the commis- 
sioners or assistant commissioner shall direct. 

75. And be it enacted/ that all the expenses Expenses of 
of or incident to making any apportionment Apportioninent 
(except the salary or allowance to any commis- JataWy by the 
sioner or assistant commissioner, and except Landowners. 
^ny expense which the commissioners or as- 
sistant commissioner may be authorized and may 

have ordered to be otherwise paid,) shall be 
borne and paid by the owners of lands included 
in the apportionment in ratable proportion to 
the sum charged on the said lands in lieu of 
tithes by such apportionment. 

76. And be it enacted, that if any difference Expenses may 
shall arise touching the said expenses, or the ?® recovered 
share thereof to be paid by any person, it shall piatressr" 
be lawful for the commissioners or some assistant 
commissioner to certify under their or his hand 

the amount to be paid by such person ; and in 

*" Titheowner and landowner are both interested in this 
award, and hence the commissioners have only to fix the pro- 
portion of expense to be borne by each. 

^ The apportionment of the g^oss rent-charge being a 
matter concermng the landowners alone, they alone are to 
bear the expenses. This includes the expense of the copies 
required under Clause 64. 
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caae any person sliall neglect or refuse lo pay 
his sliare so certified to be payable by )iim, and 
upon the production of such certificate before 
any two justices of the peace for the county or 
other jurisdiction whereiu the lands menlioned 
in the agreement or award or apportionment are 
situate, such jiislices, upon the non-payment 
thereof, are hereby required, by warrant under 
their hands and seals, to cause the same and 
the costs of the distress to be levied by distress 
and sale of the goods of the person liable to pay 
the same, and to render the surplus {if any), 
after deducting the charges of the distress and 
sale, lo the person distrained upon. 

Owners of 77. And be it enacted, that every owner of 

pariiiuUr gj^ eslate in land or tiihes less in the whole than 

tsUlea may . ,. „„ , , .-.■i 

ciiargeihc an immediate estate of lee-simple or tee-tail, or 
Cmtsonihe whicli shall be settled upon any uses or trusts, 
Esiaie for mav, with the consent of the commissioners, 
and m such manner as they may direct, charge 
1 1 so much of the expenses of commutation as is to 
be defrayed by him, or any part thereof, and the 
interest thereon, after the rate of four pounds by 
the hundred, upon the lands whereof the tithes 
are commuted, or upon the rent-cliarge to be 
received by him instead of such tillies respec- 
tively ; but BO nevertheless that the charge upon 
such lands or renl-charge respectively sliall ba 
lessened in every year following such commuta- 
tion by one-twentieth part at least of tlie whole 
original charge thereon. 

Coin of 78. And be it enacted, that every ecclcsi- 

Tiuini^ne"' •'',^''°*' 'Jen'^ficed person who shall commute the 
maybe lithes of his benefice under this Act, may advance 

charged on ilie or horrow the sum necessary to defray so much 
TwcntvV»Bt! °^ ^''^ expenses of commutalion as is to be de- 
' frayed by him, or any part thereof, and as a 
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security for repayment may charge or assign the 
f ent-charge to be received instead of such tithes 
for twenty years, or until the principal sum 
advanced or borrowed^ and the interest thereon, 
^fter the rate of four pounds by the hundred^ 
9kad the expenses of such charge or assignment, 
shall be sooner paid; and every incumbent 
successively shall pay the interest of the sum 
advanced or borrowed, or of so much thereof as 
^all then remain unpaid, as the same shall 
become due, or within one calendar month next 
following, and also an instalment at the rate of 
five pounds for every hundred pounds of the 
principal sum advanced or borrowed; and in 
default of such payment the ordinary may se- 
quester the profits of the benefice until such 
payments shall be made: Provided that the 
sum to be so advanced or borrowed shall be 
ascertained and certified under the hand of any 
commissioner or assistant commissioner, and 
shall be by him stated to have been the amount 
of such expenses properly incurred by such 
ecclesiastical beneficed person in relation to 
such commutation. 

79* And be it enacted, that any tenant or]fXenantof 
occupier who at the time of such commutation LandsatRack- 
flhall occupy at rack-rent any lands of which the "'^^ dissent 
tithes shall be so commuted, may, within one the™IUnt-°^ 
calendar month next after the confirmation of charge, the 
the apportionment by the commissioners, signify l^andlord may 
by writing under his hand, given to or left at the ju^g'the 
usual residence of his landlord or his agent, his Tenancy, 
dissent from being bound to pay any rent-charge 
apportioned and charged on the said lands as 
aforesaid,^ and in that case such landlord shall 

^ It 18 scarcely probable that any tenant will dissent from 
paying a rent-charge in preference to having his tithes taken 
fia kiftd ; but should there be such a case; this clause provides 
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be entitled, from the time when the said ap- 
portionment shall take effect, and dnring the 
tenancy or occupation of such tenant or occu- 
pier, to stand, as to the perception and collec- 
tion of tithes, or receipt of any composition 
instead thereof. In the place of the owner of 
the tithes so commuted, and to have all tlic 
powers and remedies for enforcing render and 
payment of such tithes or composition which 
the titheowner would have had if the commu- 
tation had not taken place." 



Tenant paying 80. And be it enacted, that any tenant 
to^be'aUowed Occupier at the time of such commutation n 
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shall have signified hia dissent from being bound 
account wLili tB pay any such rent-charge as aforesaid, or who 
his Landlord. g;i^^i hold his lands under a lease or agreement, 
providing that the same shall be bolden and 
enjoyed by him free of tithes, and every tenant 
or occupier who shall occupy any lands by any 
lease or agreement made subsequently to such 
commutation, and who shall pay any snch rent- 
charge, shall be entitled to deduct the amount 
thereof from the rent payable by him to bis 
landlord, and shall be allowed the same in 
account with the said landlord." 

Wlien Rent- 81. And be it enacted, that in case the said 

Bl™/for'2i rent-charge shall at any time be in arrear and 

Daya after unpaid for the space of twenty-one days nest 

lialf-yearly after any half-yearly day of payment, it shall be 

liays of pay. j^^f^j f^,^ ^^^^ pg^^^j, entitled to the same, after 

for it, and enables such a party fn conticue paying tithes ta 
his landlord, nho having coniniutGd, will paytbe rent-charge 
to its owner, but becomes the titheowner as between himself 
and his tenant. Tenants wishing to dissent should observe 
the provisions of this clause. 

* See Note ('). p. xxKiii. of Analysis. 

" See also I Vict. c. 6,9. § 8, as to recovery of rates from 
tenants, and their retention of the amount paid, from the 
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having given or left ten days' notice in writing at ment, the 
the usual or last known residence of the tenant fhwet" ma '^^"^ 
in possession^ to distrain upon the lands liable distrain. 
to the payment thereof, or on any part thereof, for 
all arrears of the said rent-charge, and to dispose 
of the distress when taken, and otherwise to act 
and demean himself in relation thereto as any 
landlord may for arrears of rent reserved on a 
Gommon lease for years : Provided that not No more than 
more than two years' arrears shall at any time ^"^^7^^^' 

I. ui i_ J* £ arrears to be 

be recoverable by distress. recoverable. 

82. And be it enacted, that in case the said When Rent- 
rent-charge shall be in arrear and unpaid for the charges are in 
space of forty days next after anyhalf-yearly day of ^^l^jjf^^^^ 
payment, and there shall be no sufficient distress half-yearly 
on the premises liable to the payment thereof, it days of pay- 
shall be lawful for any judge of His Majesty;s Z^uicLt 
courts of record at Westminster, upon affidavit Distress on 
of the facts, to order a writ to be issued, the premises, 
directed to the sheriff of the county in which i^ued^j||j.gct- 
the lands chargeable with the rent-charge are ing sheriff to 
situated, requiring the said sheriff to summon a summon Jury 
jury to assess the arrears of rent-charj2:e remain- *° *^^^*^ 
ing unpaid, and to return the inquisition there- 
upon taken to some one of His Majesty's courts 
of law at Westminster, on a day therein to be 
named, either in term time or vacation ; a copy 
of which writ, and notice of the time and place 
of executing the same, shall be given to the 
owner of the land, or left at his last known place 
of abode, or with his known agent, ten days pre- 
vious to the execution thereof; and the sheriff 
is hereby required to execute such writ accord- 
ing to the exigency thereof ; and the costs of such 
inquisition shall be taxed by the proper officer 
of the court ; and thereupon the owner of the 
rent-charge may sue out a writ of habere facias 
possessionem, directed to the sheriff, command- 
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ing liim to cause the owner of the rent-charge 

to have possession* of the lands chargeable there- 
with nnti! the arrears of rent-chai'ge found to be 
due, and the said costs, and also the costs of 
such writ and of executing tlie same, and of 
cultivating and keeping possession of the lands, 
shall be fuiiy satisiied : Provided always, that 
not more than two years' arrears over and above 
the time of such possession shall be at any lime 
recoverable. 

Account, how 83. And be it enacted,'' that it shall be lawful 

issued, or any judge at chambers, to order the 
owner of the rent-charge who shall be in posses- 
sion by virtue of such writ, from time to time to 
render an account of the rents and produce of 
the lands and of the receipts and payments in 
respect of the same, and to pay over the surplus 
(if any) to the person for the time being entilled 
thereunto, after satisfaction of such arrears of 
rent-charge and all costs and expenses as afore- 
said and thereupon to order a writ of supersedeas 
to issue to the said vvrit of habere facias posses- 
sionem, and also by rule or order of such court 

" Tiie powcra of diitresB and entry arc incidenlnl to every 
case of ordinary reat-cliarge. The remedy here provided is 
cheaper and more expeditious than on ojecttnent, being similar 
to an iDquisilion on judgment. 

'' Tbia clause provides for rendering an account of the retita 
and produce nrbilst the Innds are held by the tithcowner under 
the potvers of entry. The remedy of taking this account be- 
fore a judge at chambers, instead of the costly process of a 
ctiancery suit, is infinitely less burthensDme, and far more 
efficient for nil parlies. Wheneier this power is put in foroe 
it vrill beiiove the titheoirner to be very careful in taliing and 
keeping an accurals account of all his costs, outlay of capital, 
and returns, and to preserve vouchers for each. The want 
of vouchers is a very common case with idle or negligent 
ncc oun ling parties ; but oBthey are the Only sure protection lo 
the person entitled lo call for the necount, it is injustice to 
him to allow any item not duly vouched. 
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« 

or judge from time to time to give such summary 
r^elief to the parties as to the said court or judge 
shall seem fit. 

84. Provided always, and be it enacted,* that How to pro- 
in all cases in which it shall be necessary to Qufk ers^^^ °^ 
make any distress under this Act in respect of 
any lands in the possession of any person of the 
'' persuasion of the people called Quakers, the 
sam^ may be made upon the goods, chattels, or 
effects of such person, whether on the premises 
or elsewhere, but nevertheless to the same 
amount only and with the same consequences in 
all respects as if made on the premises ; and 
that in all cases of distress under this Act upon 
persons of that persuasion, the goods, chattels, 
or effects which may be distrained,^ shall be sold 
without its being necessary to impound or keep 
the same : Provided always, that no writ under 
the provision hereinbefore contained shall be 
issued for assessing or recovering any rent-charge 
payable under this Act, in respect of any lands 
in the possession of any person of the persuasion 
aforesaid, unless the same shall be in arrear and 
unpaid for the space of forty days next after any 
half-yearly day of payment, without the person 
entitled thereto being able to find goods, chattels, 
or effects, either on the premises or elsewhere, 
liable to be distrained as aforesaid, sufficient to 
satisfy the arrears to which such lands are 

* By 7 & 8 W. 3. c. 34, two justices are empowered to 
convene before tbem any Quaker refusing to pay tithes, and 
to distrain for the amount, if under 10/., with a power of ap- 
peal to the quarter sessions. This provision is made per- 
. petual by 1 Geo. 1. stat. 2, c. 6, and extended to 501, by 
53 Geo. 3. c. 127, § 6. See also 5 & 6 W. 4. c. 72. 

^ The provision that it shall not be necessary to impound 
the distress, is an advantage to the person who distrains, as 
t\x^ distress may be sold instanter. The clause was intro- 
duced at the request of some highly respectable members of 
the Society of Friends, and settled to their satisfaction. 

F 
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liable, together with llie reasonable costs of sncli 
distress. 

85. And be it enacted, that wherever any 
rent-charge payable under the provisions of this 
Act shall be in arrear, notwithstanding any ap- 
portionment which may have been made of any 
such rent-charge, every part of the land situate 

r in the parish in which such rent-charge shall so 

le be in arrear, and which shall be occnpied by the 
same person who shall be the occupier of the 
lands on which snch rent-charge bo in arrear 
fhall have been charged, whether such land shall 
be occupied by the person occupying the same 
as the owner thereof or as tenant thereof, holding 
under the same landlord under whom he occu- 
pies the land' on which such rent-charge so in 
arrear shall have been charged, shall be liable 
to be distrained upon or entered upon as afore- 
said for the purpose of satisfying any arrears of 
such rent-charge, whether chargeable on the 
lands on which such distress is taken or such 
entry made, or upon any other part of the lands 
so occupied or liolden : Provided always, that 

"" no land shall be liable to be distrained or en- 
tered upon for the purpose of satisfying any 

I such rent-charge charged upon lands which shall 

• A provision to prevent tbe shifting of goods, and so avoid- 
ing the distress. Tlie effect of the clause is In extend the 
power of distress over ali the lands in the parish occupied by 
the person having to pay the rent-charge, if he be the owner 
of the landa subject to it, or overall the lands of such owner 
held by the tenant of the land subject to the rent-charge. 
Thus, if A. be owner and occupier of White-acre, and oc- 
cupier only of Black-acre, B., the titheowner, may distrain 
and enter for arrears of rent-charge issuing out of Black-acre, 
on both White and Black-acre, so long as A. occupies both. 
Or if the rent-cbat^e in arrear be issuing out of Black-acre, 
andIfA.be tenant of both, under C, B„ the titheowner, 
may enter on cither or both for the rent-charge of either or 
both. See 1 Vict, c, 69, S 8. 
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have been washed away by the sea^ or otherwise 
destroyed by any natural casualty/ 

86. And be it enacted^ that the several pro- Powers of 
visions of an Act passed in the fourth and fifth 4 & 5 w. 4. 
years of His present Majesty, intituled, .4w ^^^ Rem'cha^^^^^ 
to amend an Act of the Eleventh Year of King under this Act. 
George the Second^ respecting the Apportion'- 

ment ofRents^ Annuities^ and other periodical 
Payments^ shall extend to all rent>charges pay- 
able under this Act.^ 

87. And be it enacted, that if any barns or Provisions for 
buildings belonging to any titheowner, having a {?® A*^® °^ 
limited estate or interest therein, which shall theWmher'eof 
have been generally used for the housing of rendered use- 
tithes paid in kind, shall be rendered in the'"'°^""" 
whole or in part useless by reason of any com- {he^ommma- 
mutation of tithes under this Act, it shall betationof 
lawful for every such titheowner*^ (with the con- Tithes, 
sent, nevertheless, of the commissioners, and 

subject to such directions as they may give, to 
be signified under their hands and seal,) to pull 
down any such bams or buildings, or any part 
thereof, and to sell and dispose of the materials, 
or to sell and dispose of all or any of such barns 
or buildings, and the site thereof, and either 
with or without any farm buildings or home- 
stead? thereunto belonging, in such manner as 
the commissioners may direct ; and upon pay- 

*• In those cases where the land is, in f^t, lost or destroyed, 
the claim to rent-charge is gone also ; as there is no personal 
liability to its payment. (See note (^) to Clause 67, p. 69.) 

b That is, the amount is apportionable, as if it accrued de 
die in diem, and goes between heirs and executors, or, on a 
change of incumbency, between the representatives of the 
former incumbent and his successor, up to the day on which 
the change occurs. 

*^ It is to be observed that the consent of the commissioners 
18 essential to any sale under this provision, and they alone 
can direct how the proceeds are to be disposed of. 

f2 
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meiit of the consideration money, it shall be 
lawful for every such titheowner (with such con- 
sent aa aforesaid) lo convey and deliver the 
premises sold as aforesaid to the purchaser 
thereof, or to such uses and in such manner as 
such purchaser shall direct; and the conside- 
ration money in each case shall be paid to such 
titheowner, and his receipt shall he a good dis- 
charge to the purchaser ; and such titheowner 
shall lay out and invest the consideration money 
in such manner and for such trusts as the com- 
missioners shall direct for the benefit of the 
persons entitled to the said rent-oharge. 

S8. And be it enacted, that it shall be lawful 
" for the lessee" being in occupation of any tithes 
commuted under this Act, by an instrument in 
writing under his hand and seal, to be made in 
such form as the commissioners shall direct, and 
confirmed under tlieir seal, to surrender and 
make void the lease by which the said tithes 
are held or enjoyed by such lessee at t)ie time 
of the commutation, so far as the same may 
relate to tlie said tithes; and it shall he lawful 
for the commissioners, by the same instrument, 
to direct what compensation (if any) shall be 
siven by the immediate lessor of anv lessee at 
rack-rent so surrendering any lease of any such 
tithes to such lessee,'' and what allowance (if any) 

■ Any Iesbcc, to avail himself of this clauso, must be in tlie 
occupation of tlie tithes. On the surrondor of surh a lesaee 
lo an intGrmediate lessor, the latter, by the proviso at the cod 
of ihis clause, ia deemed to have become the lessee in occu- 
pation, and 80 forth, till the first lessor of the tithes Is 

'' Suppose, for Instance, that A. has mode a. bencHcial lease 
to B. of lands and tithes, coDtaJning covenants for (he repair 
of the farm buildings; possibly B. would not huve takea the 
landunless he could have bad the tithes with it; and, upon sur- 
rendering his lease. A. ought to make allowance for the bone- 
fit of the lease, and B. for the nun-fallilment of bis coieDsaL 
But it would seem that und«r the general wording of Uili 
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shall be made by any lessee to hid immediate 
lessor of any such surrendered lease^ in con- 
sideration of the non-fulfilment of any conditions 
contained in such lease, and what deduction (if 
any) shall be made from the rent thenceforth 
payable by any lessee to his immediate lessor in 
respect of other hereditaments* which may have 
been included with the said tithes in any such 
lease : Provided always, that any intermediate 
lessor to whom any such lease shall have been 
Surrendered shall^ as regards his immediate 
lessor, be taken to be the lessee in occupation 
of the tithes included in the said lease. 

89. And be it enacted, that nothing in this Tithes due 
Act contained shall affect any right to any tithes ijefore Com- 
which shall have become due before the com- ™"be"^*ctcd. 
mutation.)) 

90. And be it enacted, that nothing in this Act not to 
Act contained, unless by special provision to be ^^^^ ^_ 

. J . ' ii' 1 A J Easter-Offer- 

mserted \n some parochial agreement, and spe- jjj-g^ gj^. or 
daily approved by the commissioners, in which to payments 
case the same shall be valid," shall extend to instead of 

elause, the commissioners may direct compensation to be paid 
for diminution of rent occasioned by the commutation, as 
well as for non-fulfilment of any other condition of the lease 
proposed to be surrendered. - 

Some anxiety has prevailed, both on the part of lessors and 
hesaees, as to the prospect or propriety of renewing dean and 
chapter leases, and leases of the like kind. It is to be borne 
in mind, that their relative position remains the same ; for 
the lessor will be anxious for his fine, and so be content to 
demise his rent-charge at a sacrifice ; and the lessee, for the 
■ake of that sacrifice, will be content to renew. The Act will 
destroy speculation, grounded on the uncertainty of tbQ pro<' 
perty, and confine the risk and anxiety to the collection of the 
rent*charge8 from a numerous body of payers. 

* As, for instance, when lands are let jointly with the tithes. 

*» But see 1 Vict. c. 69. § 10. 

^ The commissioners may, under this clause, deal with tithes 
-already commuted, where those interested in such tithes de- 
it by any parochial agreement to which they are parties. 
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Tithes in any Eaater offerings, mortuaries or surplice 

"'ermanEnT" ^^^^' °'" *" ^^^ ^''^^^ '^'" '"^^ "'' °^ fishing, or to 
Reni-chnrgea any personal tithes other than the tithes of mills, 
by cusinm or or any mineral tithes, or to any payment instead 
AciofPariia- of tjthes arising or growing due within the city 
of London, or to any permanent rent-charge or 
other rent or payment in lieu of tithes, calculated 
according to any rate or proportion in the pound 
on the rent or value of any houses or lands in 
any city or town under any custom or private 
Act of Parliament, or to any lands or tenements 
the tithes whereof shall have been already per- 
petually commuted or extinguished under any 
Act of Parliament heretofore made.* 

AOveriise- gj. ^^d be it enacted, that no advertisement 

irac'u and"' inserted by direction of the commissioners or any 
Awards not to assistant commissioner, or by any titheowner or 
be liable to 

Stamp Duly, j^ jupj, case tho agreement mu.tt contain a stipulation to that 
effect, whether the whole, or only a part of the pariEh his 
been commuted. But having reference to Clause 17, in con- 
junction with Clause 90, it does not appear that the commia- 
sioners can apply the provisions of the Act to lands of any 
person, whose tithe is Blready commuted by Act of Parlia- 
menti without his concurrence in the agreement. It has, 
however, been doubted whether the special provision allowed 
to he made bythisclsuse is not to be read as limited to the 
first class of matters here enumerated, i. e, Easter-offerings, 
mortuaries, or surplice fees. 

» There are some descriptions of tithe, which, though 
partly derived, inilirectly, from the land, cannot properly be 
charged on any specific lands, except 'it be on the 'premises 
in which those animals are kept, by which they are directly 
produced: such are the tithes of the milk and calves of stall- 
fed cows, and of pigs, poultry, &c kept in \-illagea or towns. 
The inconvenience of fixing a permanent rent-charge in lieu 
of a tithe so transitory and intermitting, was foreseen, and a 
proviso was therefore framed, excepting them from the ope- 
ration of this Bill, which, however, was rejected. The con- 
sequences are, that supposing sinty or oDc hundred cows to 
be now kepi, and milked in sheds, the tithe of their milk and 
calves must be perpetuated against the whole parish, and 
apportioned by valuers or by the commissioners on some lands 
or promises in that parish. It is much to be feared that this 
'vill put dilEeulties in tho way of the voluntary adoption of 
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landowner, in the London Gazette, or in any 
newspaper, for the purpose of carrying into effect 
any provision of this Act, and no agreement, 
award, or power of attorney made or confirmed 
or used under this Act, shall be chargeable with 
any stamp duty.* 

9S. And be it enacted, that the said com- correspond- 
missioners may receive and send by the general ence of Com- 
post from and to places in England and Wales J^jaUn^^r'this 
ail letters and packets relating exclusively to the Act, tcfbe free 
execution of this Act, free from the duty of of Postage, 
postage, provided that such letters and packets 
as shall be sent to the said commissioners 
be directed to the " Tithe Commissioners for 
England and Wales/* at their office in London^ 
and that all such letters and packets as shall be 
sent by the said commissioners shall be in covers, 
with the words ** Tithe Commissioners for 
England and Wales** printed on the same, and 
be signed on the outside thereof under such 
words with the name of such person in his own 
handwriting as the said commissioners, with the 
consent of the lords commissioners of the treasury 
or any three or more of them, shall appoint, 
(such name to be from time to time sent to the 
secretary of the General Post-Office in London,) 
and be sealed with the seal of the said com^^ 
missioners, and under such other regulationa as 
the said lords commissioners, or any three or 
more of them, shall think fit ; and if the person 
ao to be appointed shall subscribe or seal any 
letter or packet whatever, except such only 
concerning which he shall receive the special 
direction of his superior officer, or which he 

the Bill io all places where more than a trifling amount of 
inch tithe exists. It is of importance that all parties should 
be aware of the difficulty. 

• This exemption is extended to deeds and declarations for 
the commutation, release or merger of tithes, by 1 Vict. c. 69. 
f 11, aQdl&2 Vict. c. 64. §2. 



UO ACTIONS AND PROTECTIONS. 

shall Iiimseir know to relate exclusively to the 
execution of this Act, or if the person bo to be 
appointed, or any other person, shall send or 
cause to be sent under any such cover any letter, 
paper, or writing, or any inclosure, other than 
shall relate exclusively to the execution of this 
Act, every person so offending shall forreit and 
pay Ihe sum of one hundred pounds, and ba 
dismissed from his office; one moiety of such 

Eenalty shall be paid to Ihe use of His Majesty, 
is heirs and successors, and the other moiety 
to the use of the person who shall inform or sue 
for the same ; and every such penalty may be 
sued for and recovered in any of His Majesty's 
courts of record in Westminster. 

FHlaeEfidBDce 93. And be it enacted, that if any person, under 
Per-tit^^™Uh. "'^ provisions oftliis Act, shall wilfully give false 
holding' evidence, he shall be deemed guilty of perjury; 
Eridence a and if any person shall make or subscribe a false 
Misdemeanor, affidavit or declaration for the purposes of this 
Act, he shall suffijr the penalties of perjury ; and 
if any person shall wilfully refuse to attend in 
obedience to any lawful summons of any com- 
missioner or assistant commissioner, or to give 
evidence.orshall wilfully alter, withhold, destroy, 
or refuse to produce any book, deed, contract, 
agreement, account, or writing, terrier, map, 
plan or survey, or any copy of the same, which 
may be lawfully required to be produced before 
the said commissioners or assistant commis- 
sioner, he shall he deemed guilty of a misde- 
meanor. 

Limitation of 94, And be it enacted, that no action or suit 
aminMCom- shall be commenced against any commissioner, 
miHiioners, assistant commissioner, justice of the peace, 
AiaiitamCom- valuer, umpire, or surveyor, for anything done 
JimSqct'&c. "i^*"" ^^'^ authority of this Act, until twenty-one 
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days* notice thereof shall have been given in 
yvriting to the party against whom such action or 
suit is intendea to be brought^ or after suflScient 
satisfaction or tender of amends shall have been 
made to any party aggrieved, or after three 
calendar months shall have expired from the 
commission of the act for which such action or 
suit shall be so brought ; and every such action 
shall be brought, laid, and tried in the couuty or 
place where the cause of action shall have arisen, 
and not in any other county or place ; and if it 
shall appear that such notice of action or suit was 
brought before twenty-one days' notice thereof 
given as aforesaid, or that sufficient amends 
were made or tendered as aforesaid, or if any 
such action or suit shall not be commenced 
within the time before limited in that behalf, or 
such action shall be laid in any county or place 
other than as aforesaid, then tlie jury shall find 
a verdict for the defendant therein, or the court, 
upon summary application by motion in any 
such suit, may dismiss the same against such 
defendant; and if a verdict shall be found for 
such defendant, or such suit shall be dismissed 
upon application as aforesaid, or if the plaintiff^ 
in such action or suit shall become nonsuit, 
or suffer a discontinuance of such action, or 
if upon any demurrer in such action or suit 
judgment shall be jziven for the defendant 
therein, then such defendant shall have costs, 
charges, and expenses as between attorney and 
client. 

95. And be it enacted, that no order, adjudi- Proceedings 
cation, or proceeding made or had by or before ^" t^^o^ H be 
the commissioners or any assistant commissioner quashed for 
under the authority of this Act, or any proceed- want of form, 
ing to be had touching any offender against this "^^^oved^by 
Act, shall be quashed for want of form, or be Certiorari. 

f3 
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removed or removable by certiorari, or any 
other writ or process, into any of His Ma- 
jesty's courts of record at Westminster, or 
elsewhere/ 

: orAct. 96. And be it enacted, that this Act shall 
extend only to Eaj/ldnd and Wales.^ 



Ma; be 
BnieDdeil,&c. 
"' is SeMian. 



97. And be it further enacted, that this Act 
may be amended, altered or repealed by any 
Act or Acts to be passed In this present Session 
of Parliament. 

• This section applies to proceedings aader I Vict. c. 69. 
and I 8l2 Vict. c. 64. except us to orders of commission era or 
aasistont commissioners respecting bouodnries under J 2 of 
the former Act, hy the Sd section of which such orders are 
removable hy ccrtiamri into the Court of Queen's Beach, 
under the restrictions there prescribed. 

" The 14th section of the 1 Vict. c. 69. declares that it shall 
bctslicn to be a part of the Act for the Commutation of Tithes 
for England and Wales, and the Act 1 & 2 Vict. c. 64. § 5 and 
C, gives to it the interpretatioa and limits of the Tithe Com- 
Acl. 
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ACT 

TO AM£ND AN ACT FOR 

THE COMMUTATION OF TITHES 

IN ENGLAND. AND WALES, 



INTRODUCTION AND ANALYSIS. 

Notwithstanding the satisfactory way in which 
the Tithe Commutation Act was found to work during 
the first few months of its coming into operation,, great 
impediments were felt, and still greater anticipated, 
on account of the expense of providing maps to he 
tested, approved, and confirmed as accurate by the 
Commissioners. 

To obviate this difficulty, and upon the recommen- 
dation of the Select Committee on the Survey of 
Parishes (1837), the Act 1 Vict., c 69. was passed, 
having for its principal object the relieving the Tithe 
Commissioners from the obligation imposed on them 
of ascertaining and attesting the accuracy of the maps 
thus submitted for their confirmation, under 6 & 7 
Wm. 4. c. 71 . §5 35, 55, 60, 63 & 64. 

Sut it is to be observed that the present Act does 
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■ not do away with the necessity of having a map or 
"plan. The main object of the Act is to enable the 
landownera to give full effect to the S5tb section, and 
adopt existing plans, taking care to observe the re- 
quirements of that clause, which provides that such 
plans must be adopted at a parochial meeting, and that 
" three-fourths of the landowners in number and value 
" shall concur therein." (See 6 & 7 Wm. 4. c. 71. 
^35; and 1 Vict. c. 69. § 1). 

It may also be remarked, that there is nothing in 
the new Act to preclude the Commissioners from giv- 
ing the legal weight and authority of their signatures 
and seal to maps or plans, of the accuracy of whicJi 
they shall be satisfied. 

The landowners will therefore have it in their power 
to strike a balance between the expense and the ad- 
vantage of obtaining maps, of wliich the accuracy may 
be thus attested. And as regards the immediate 
question of tithes and rent-charge, it is obviously the 
interest of both titheowner and tithepayer, that at 
least sufScient acciiracy should be attained to enable 
them to distinguish the boundaries of the lands out of 
which the rent-charge is to issue. The want of suffi- 
cient accuracy in this respect, would, it may be as- 
sumed, be a ground of objection by either party to 
any award or apportionment, under Clauses 51 and 
61 ; and when it is recollected that in thia case, 
as in every other where a majority decides a 
point, the objectors will be found in the minority, or 
as being absent from the meeting, or amongst the 
class of minors, or cestuique trusts, it will be impor- 
tant not to leave occasion for guardians, committees, 
trustees, reversioners, or their representatives, tortoise 



69. 
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future disputes^ because the present tenants in posses- J vict. 
sion have not deemed the accuracy of a map or plan 
80 important as the temporary pecuniary advantage 
gained by the adoption of an inaccurate map. 

Such is the object of the 1st and principal clause in 
J the Act. The other provisions give to the Commis- 
^ sioners and their assistants the power of determining 
• the boundaries of parishes or districts (2), their deci* 
sion being removable by writ of certiorari to the 
( Queen's Bench by dissatisfied parties (3). The omis- 
; sion from the apportionment of the detail of corn-rents 
charged on separate closes, required by 6 and 7 Wm. 
4. c. 71. § 57 & 67, is permitted (4). The detail of 
the culture, and even of the amount charged on the 
several closes of land, may also be omitted from volun- 
tary apportionments, if three-fourths of the land- 
owners require it (5). And when there is only one 
landowner, the necessity imposed on the Commis- 
sioners by Clause 61, of sending the draft of an appor- 
tionment to the parish for inspection, and holding a 
meeting to hear objections, is, in cases of voluntary 
apportionment, dispensed with (6). The prices on 
which the conversion into corn of the averages ending 
Christmas 1835, on which the rent-charge is fixed, and 
which, by the 56th clause, was required to be pub- 
lished in the Gazette immediately after the passing of 
the Tithe Commutation Act, are declared (7). The 
assessments of parish rates on rent-charges, imposed by 
§ 70 on occupiers of the lands out of which they issue, 
is allowed to be made on the owners (8) ; and facilities 
are given to landowners and titheowners, where there 
are several titheowners in a parish, so to adjust their 
claimS; as to charge any part of their lands in certain 
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■ cases, to the exclusion of others ; being, in fact, an 
~ extension of the 5Sth clause of the original Act(9). 
The 67 til clause, which provides for the rent-charge 
commencing on the 1st January or 1st July after the 
confirmation, having in many cases been found incon- 
venient, it is provided that a sum may he paid for the 
interval between the last payment of composition 
and commencement of rent-charge (tO), and that 
the rent-charge may commence not only on those 
days, but also on the 1st of September or 1st of 
October preceding or following the confirmation 
of the apportionment (II)." Deeds and declara- 
tions of mei^er are declared exempt from stamp 
duty (12), and provision is made for swearing in 
Assistant Commissioners before two Justices of the 
Peace, or a Master Extraordinary in Chancery in the 
country (13). It is finally provided, that the Act shall 
be deemed a part of the Tithe Commutation Act (1 4). 
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1 VICTORIA, c. 69. 



An Act to amend an Act for the Commu- 
tation of Tithes in Englaiid and Wales. 

[15th July, 1837.] 

"^^HEREAS an Act was passed in the seventh 
year of the reign of His late Majesty Kinj^ 
William the Fourth, intituled An Act for the 
and it is expedient to amend the said Act in cer- 
Commutalion of Tithes in England and JValeSf 
tain respects: Be it enacted, by the Queen's Most 
Excellent Majestyj by and with the advice and 
consent of the lords spiritual and temporal, and 
commons, in this present Parliament assembled, 
and by the authority of the same, that the Tithe 
Commissioners for England and Wales shall 
have power, if they shall think fit, to confirm 
under their hands and seal any instrument of 
voluntary apportionment, and also any agreement 
. for giving land instead of tithes, made aceord- 

Comma- ' '"g '° '''^ provisions of the said Act, to which 
sioners are □□( shall be annexed a map or plan agreed to be 
satisfied of the adopted by a parochial meeting, although they 
"^"'^=''"''"" shall not be satisfied of the accuracy of such 
map or plan, or that the several quantities of 
land specified in such apportionment or agree- 
ment are therein truly stated; but no recital 
of quantity or admeasurement of land, nor any 
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map or plan annexed to any sucli confirmed ^ V'^^^- c* ^ ^- 
apportionment or agreement, nor any copy 
thereof, shall be deemed evidence of the 
quantity of land referred to therein, or of the 
accuracy of such map or plan, unless the said 
map or plan, as well as the instrument of ap- 
portionment or agreement, shall be signed by 
the commissioners, and sealed with their official 
seal: Provided always, that the commissionersi 
in case they shall confirm such voluntary ap- 
portionment or agreement, but shall not think 
proper to seal such map or plan, shall certify 
under their hands upon some part of such map 
or plan, that the same is the map or plan 
referred to in such voluntary apportionment or 
agreement, as the case may be, which certificate 
sliall be received as evidence of that fact.*^ 

^ This clanse enables the Tithe Comnussioners, '* if they 
shall think fit/' to confirm any instrument of voluntary ap- 
portionment or agreement for giving land instead of tithes, 
without certifying the accuracy of the map or plan annexed 
to the apportionment. But the map or plan thus annexed 
must have been adopted by a parochial meeting, which the 
wording of this clause will enable the landowners to call for 
the purpose of its adoption, instead of requiring such adop- 
tion to be made at the parochial meeting for choosing 
valuers, according to the provisions of the 6 and 7 W. 4. 
c. 71. § 36* 

The maps or plans thus adopted will not be admitted as 
evidence, unless they have the signature and official seal of 
the commissioners. Nor will any statement or recital of 
the quantity or admeasurement of the lands, in the instru- 
ment of apportionment be, in such case, evidence. But the 
signature of the commissioners is required, in order to iden- 
tify the map or plan as being that adopted by the meeting. 
The addition of their seal will make it evidence. And al- 
though this provision relates only to maps or plans adopted 
at parochial meetings, it may be desirable that even with 
new and accurate maps the commissioners' signatures and 
8ml should both be obtained, to prevent future cavils or 
doaUs, notwithstanding that the 6dd clause of the TithQ 
Commutation Act only requires their signature. It is not, 
however, probable that the; commissioners will sanction or 
S0ai any map of which they have not ascertained the accuracy 
according to their own test, and by their own assistants. In 






lUU PAROCHIAL BOUNDARIES. 

1 Vict, t. 60. g. And be it enacted, that two-thirds in 
For dcurmin- value of the Owners of the lands in any parish 
iiip paroctiisl or district of which the tithes are to be com- 
muted, and respecting the boundaries of which 
any dispute or doubt shall arise, may, by writing 
under their hands or the hands of their agents, 
signed at a parochial meeting called for that 
purpose, according to the proiisions of the said 
Act, in the case of a parochial meeting for mak- 
ing a voluntary agreement for the commutation 
of the tithes of a parish, signify their request to 
the Tithe Commissioners, that the said com- 
missioners should inquire into and settle such* 
boundaries ; and thereupon the said commis- 
sioners, or any assistant commissioner espe- 
cially appointed'' under their hands and seal for 
that purpose, shall, by examination of witnesses 
upon oath (which oath the said commissioners 
or assistant commissioner arc and is hereby 



no case Aoea it appear that a map can lately be tested nn- 
1«B it be drawn on a scale of at least fomchaitia toan inch. 
Bnt In all matters relating to sBrreyJDg and mapa, the 
instmctions of Captain Dawson, B.E., the assistant-com- 
missioner, to whom this branch of the biisiae»B of the office 
is confided, should be applied foi and attended tn. It will 
' le found very desirable /or erery surveyor tt 



Instrnoients which 



< proposes t 



C tested in the firs 



instance by Captain Dawson. Surveyors who are desirous 
of employment under the Act, can also register llieir names 
and terms at the office, stating likenise the districts in wliich 
they desire to act, 

' The words " ateh bonndarles " wonld seem to confine 
(he com miss loners to the settlement of those In dispute 
only ; bat nnder the subsequent provision fur iuquiriug 
into, ascertaining, and setting out " the boundaries of that 
parish or district," it would seem that the power is giren 
to decide disputes between two parishes, as to wliich of 
them any detached land may belong, where such a point is 
made (he ground of dispute, and the subject matter is clearly 
defined. But it does not appear that then they can alter old 
boundaries, although bound to set out what the boundary, 
to the best of their judgment, really is. 

' It does not seem neceseary to notify the special apptdnt- 
ment in the Gaxelfe. 
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»»ipowered to administer), and also using any l vict. c. 69. 
other powers contained in the said Act^ and by 
such other legal ways and means as they or he 
shall think proper^ inquire into, ascertain, and 
set out the boundaries of that parish or district :* 
Provided always, that such commissioners or 
assistant commissioner (before they or he pro- 
ceed to set out the boundaries of such parish or 
district) shall give public notice^ of their or his 
intention, by writing under their or his hands or 
hand, to be af&xed on the most public doors of the 
churches of that parish or district, and of every 
parish and district thereunto adjoining, and also 
by advertisement to be inserted in some news* 
paper circulated in the county in which such 
parish or district is situated, an^ also by writing 
to be delivered to or left ten days at least before 
the time of setting out such boundaries at the 
last or usual place of abode of the respective 
landowners, or the respective agents of such land- 
pwner, through or abutting upon whose lands the 
boundaries of such parish or district are supposed 
to pass; and such commissioners or assistant 
commissioner shall, within one month after 
ascertaining and setting out the boundaries,^ 
publish the same by causing a description thereof 
in writing to be delivered to or left at the place 
of abode of one of the churchwardens or over- 
seers of the poor of the parish or district of 
which the boundary shall be so set out, and of 
every parish or district thereunto adjoining, and 
also of every landowner or his agent through or 
abutting upon whose lands the boundary so set 
out shall pass* 

» See Note {•), p, 100. 

*> This notice, and the description afterwards required to 
be sent, need only be given to parishes and landowners 
COBtignoiis to the boundaries in dispute. 

^ ThaX is, from the making and date of the award. 



PAROCHIAL BOUNDARIES. 

;_ 3. And be it enacted, that any person inteJ 
rested in the judgment or determination of tlio 

rssaid commissioners or assistant commissionee 
respecting the said boundaries, who shall be 
dissatisfied with such determination, may, within 
six calendar months next after the publication 
of the said boundaries, by deliveiing or leaving 
such description as aforesaid, move the court of 
Oueen's Bench to remove the said judgment by 
certiorari into the said court," the party making 
such application giving eight days' notice of 
such application, and of the matter and ground 
thereof, in writing, to the said commissioners j 
and the decision of the said commissioners or 
assistant commissioner, or, in case of removal 
lis aforesaid, the decision of the said court 
therein, shall be final and conclusive, as to the 
boundaries of such parish or district, for all 
purposes whatsoever; and after the expiration 
of the said term of six calendar months, the 
judgment shall not bo removed or removable 
by certiorari or any other writ or process what- 
soever into any of Her Majesty's courts of record 
at Westminster or elsewhere ; and no certiorari 
shall he allowed to remove any such judgment 
unless the party prosecuting the certiorari shall 
before allowance thereof enter into a recogni- 
zance before one of the justices of the said 
court, in the sum of fifty pounds, with condition 
to prosecute the same without wilful delay, and 
to pay to the said commissioners their full costs 
and charges within one calendar month after the 
judgment shall be confirmed, to be taxed accord- 
ing to the custom of the court." 

' The power to remove aa order fay writ of certiorari 
■eems confined to boundary decisions, la all other respecu 
the restriction against (he writ, given by 6 & 7 W. 1. c. T 1. 
i »S, applies. 

'' This and tlie preceding clause,giring facilities for deter- 
mining the boundaiies of parislies, are an advantagtous 



APPORTIONMENT. 1 03 

^ 4. And be it enacted, that it shall not be iVi«t. c. 69. 
necessary to state in any instrument of appor- xhe Api>or- 
tionment the several quantities of wheat, barley, tionment need 
tad oats charged upon the estate of any land- ^^^ contain the 
owner, or upon any portion of such estate in- '^2uL of 
eluded in such apportionment ; provided that com charged, 
the whole sum agreed or awarded to be paid by 
way of rent-charge instead of the tithes of the 
whole parish or district be therein stated, and 
the whole number of bushels of wheat, barley, 
itnd oats ascertained to be the fixed quantity of 
corn of which the variable value is to be paid in 
money by way of rent-charge, and also the seve- 
ral sums of money which were at the time of the 
confirmation of the apportionment of equal 
value with the quantities of wheat, barley, and 
oats apportioned on each estate or each separate 
portion thereof, according to the provisions of 
the said Act, be also stated therein. '^ 

■extension of the jarisdiction of the commissioners in that 
respect, the powers given hy §§ 24 and 45 of the Tithe Com- 
mutation Act not being well adapted to the more extended 
Cftsea of parochial boundaries. The decision of the commis- 
sioners, or that of an assistant commissioner, to be appointed 
by them for the purpose, will, if unappealed against, or if 
confirmed on appeal, be final. It should be a matter of 
inquiry at every parochial meeting, how far the neighbour* 
ing parishes may concur with them in the question of 
their boundaries, which are not bound by such an award. 
Thus, unless the accuracy of the maps be ascertained, a 
parish which has commuted may vary in the description of 
Its boundary from one of its neighbours ; and in that case the 
adjustment of the question may lead to much litigation, and 
by possibility to the alteration of the rent-charges of the 
parish , the inaccuracy of whose boundaries may not have been 
detected until the more recent commutation of its neigh-* 
hour. iTiese clauses do not seem to extend to such a case, 
a This clause renders it unnecessary to state in any 
appoi-tionment the quantities of grain forming the corn 
rent-charge upon particular estates. All that will in future 
be necessary under 6 & 7 W. 4. c. 71. S 55, will be to state 
the gross amount of each quantity of grain, and the gross 
amount in money, fixed on the whole parish, with the aeve* 
ral amounts of the value in money of the rent-charges, fixed 
on the different properties in the parish at the period of 
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104 VOLUNTARY APPORTIONMENT. 

1 Vict, c C9. 5, And be it enacted, that it shall not be 

PariicuiarB of necessary to state in any instrument of volun- 

Isniiiiotoecea- tarj apportionment made in consequence of a 

(ary lobe parochial agreement, whether the several lands 

inairumentB uf are then Cultivated as arable, meadow, or pas- 

voluniBty ap- ture land, or as wood land, common land, or 

H^iiTe^ourThs '"^^sos^'sr Otherwise, nor to state the amount 

ofiheland- charged on the several closes of every individual 

owners so landowner, if three-fourths of the landowners 

rcquEBi. interested in the said apportionment shall by 

some writing under their hands request the 

commissioners to direct that such statements 

be omitted.' 

When only one 6. And be it enacted, that it shall not ho 
lanilowner, no necessary for the commissioners to send a copy 
tiolimem nor'" "*' ""y ^'■^*'' °^ Voluntary apportionment made 
nieeiing for in consequence of a parochial agreement for the 
objections inspection of any parties, nor to hold any meet- 

neceasary. 

commutBtinn, and ralculated accordm); to the prices speci- 
fied in the Tthi i^ectioE of this Art. The process of ascer- 
tiJniQK the yearly paymenlH will therefore be, first to con- 
vert tlie money rent-charRC detailed in the apporlionmenf 
into grain at the |iiices Rued by § T, and then to ealcolate 
the value of that grain on the prices of the seven years' 
avcraRe nest preceding the calculation. (See §g 57 and 67.). 
■ This clause allows of a variation from tbe form of a 
voluntary apportionnient, by permitting the omission of any 
statement of the mode inwblchthe lands are cultivatedat the 
time of the commutation. And It also allows of a deviation, 
not only from the Tithe Commutation Act, but from the 
preceding Clause (4) of this Act, by permilting the omission 
of any statement of the amounts charged on the several 
closes of individual landowners; Clause 4 reijuiring the 
amount charged on any " separate portion" of an estate to 
be so stated. Bat [these omisfions are only Co be made on 
the request of three-fourths of the landowners, and by the 
direction of the commissioners upon such reqneet. And it 
is (0 be remarlied that if the apportionment be made on the 
gross estate, and not on the particular closes, the expense 
of an apportionment on the latter will be incnrred on a sub- 
sequent sale of any portion of the property. A distinct ap- 
porlioDment on the closes at the lirsC, scarcely, if at all.addl 
to the general expense. If the appottionment be tnadc by 
the acre, a sealed map nould be rtqnired. 
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ing to hear any objection thereto, when one land- i Vict, c. 69. 
owner shall be seized, either in fee-simple or fee- 
tail, of the whole of the lands that are not glebe 
lands in such parish.^ 

7. And be it enacted, That the prices at Prices at which 
which the conversion from money into corn is conversion 

to be made, at the time of the confirmation o( i^^^^nllto 
each apportionment, according to the provisions be made. 
of the said Act^ are seven shillings and one 
farthing for a bushel of wheat, three shillings and 
eleven-pence halfpenny for a bushel of barley, and 
two shillings and nine-pence for a bushelof oats.^ 

8. And be it enacted, that all rates and ^or the as- 
charges to which any rent-charge payable in lieu Jeco^erT oT 
of tithes shall be liable may be assessed upon rates. 

the owner of the rent-charge, and the whole or 
any part thereof may be recovered from any one 
or more of the occupiers of the lands out of 
which such rent-charge shall issue, in case the 
same shall not be sooner paid by the owner of 
the rent-charge upon whom the same shall be 

a This clause dispenses with the provisions of the 61st 
clause of the Tithe Commutation Act. But no inconveni- 
ence can apparently arise from the relaxation, as it is also 
confined to voluntary apportionments, and the parochial 
agreement on which it is founded will have been subjected by 
§ 27 to such an investigation as to every particular for 
commuting the gross sum, as the provisions of the Act, and 
justice t» all parties, require. And with reference to the 
subsequent apportionment, the titheowner will not be in- 
terested, inasmuch as the whole of the titheable lands will 
remain liable to the whole rent- charge, unless any special 
apportionment shall be required, in which case he will have 
the protection given by the Act in § 58. It will, perhaps, 
impose a greater necessity for caution in acting on this 
clause on the part of the commissioners, as the titheowner 
will lose the opportunity of objecting to the apportionment 
given by Clause 61 and here dispensed with. 

<> This clause declares the prices which have been adver- 
tised in the Gazette pursuant to 6 & 7 W. 4. § 66, and on 
which every rent-charge is fixed at the period of commutation* 
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1 Vict. c. 69. assessed ^ in like manner as any poor-rate as- 
sessed on such occupier or occupiers in respect 
of such lands may be recovered, upon giving to 
such occupier twenty-one days* notice in writing 
previous to any one of the half-yearly days of 
payment of the rent-charge, and the collector's 
receipt for the payment of such rates and 
charges, or of any part thereof, shall be received 
in satisfaction of so much of the rent-charge by 
the owner thereof; but no occupier shall be 
liable to pay at any one time, in respect of such 
rates and charges, an}^ greater sum than the 
rent-charge payable in respect of the lands occu- 
pied by him in the same parish shall amount to 
for the current half year in which such notice 
shall have been given/ 



For determine 
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9. And be it enacted, that in all cases where 
the same person or body politic is not entitled 
to the perception of the whole of the tithes of 
any parish, and the liability of the lands to the 
payment of tithes is not in dispute, but the lands 
out of which each titheowner is entitled to the 
perception of his portion or parcel of tithes are 
not well defined, and also in all cases where such 
lands lie dispersedly throughout the parish, it shall 

a By Clauses 6 & 7 W. 4. c. 71. § 70, rates are to be assessed 
on the occupier, who is allowed to deduct the amount from 
his rent or rent-charge, in accounting with his landlord or 
the owner of the rent-charge. By this section of the present 
Act, the assessment may at once be made on the owner of 
the rent-charge, and the whole or any part recovered from 
any occupier in the parish, to the extent of any rent- charge 
payable by him. The provision is important to the tithe- 
owner, as it will give him a right of voting in parish mat- 
ters, which he probably could not have enjoyed under the 
provision for assessing the occupiers. In other respects 
the provision is guarded against abuse, and will always form 
a subject of fair arrangement between the parties. Care 
must, however, be taken that it is not put in force against 
more occupiers than one in respect of the same rent-charge, 
nor that more is paid than may be reaUy due. 
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>' be lawful, at any time before the confirmation of i vict, c. 69. 
t 'any apportionment under the provisions of the " 
] said Act, for the landowners and titheowners 
I having any interest in such lands or tithes (with 
I the consent of the diocesan and of the patron of 
i. the living whenever tithes payable to any spiri- 
|. tual person in right of his benefice are in ques- 
i tion), to agree, or for the Tithe Commissioners 
to determine, in case the commutation shall have 
been made by their award, that the several 

* rent-charges which shall be made payable in lieu 
of tithes to each of the titheowners respectively 
shall be fixed and apportioned upon such parti- 
cular lands as to them shall seem convenient, so 
that no lands are charged with more than their 
due proportion of rent-charge, when the deter- 
mination shall be by the compulsory award of the 
Commissioners; and every agreement or deter- 
mination to that effect, when confirmed by the 
Tithe Commissioners, shall be binding upon and 
conclusive against all persons and bodies politic, 
notwithstanding any doubt as to the identity of 
the lands out of which the tithes originally issued 
in lieu whereof such distinct rent-charges are 
made payable.* 

10. And be it enacted, that with the first Provision for 
payment of rent-charge under any agreement the period 
for the commutation of tithes shall also be paid })"tween\h^ 
any sum which shall be agreed to be paid in 

\ *• This provision is calculated to meet many difiiculties 

• which will arise when the tithes of a parish are payable to 
different titheowners, and the identity of the lands, out of 

' which the tithe of each owner issues, cannot be accurately 

established. Questions of this sort will generally be found 

r to arise at the period of preparing the parochial agreement ; 

and these provisions enable the parties, or the commis- 
sioners in cases of compulsory awards, to adjust them, at 
any time before the confirmation of the apportionment. 
(See 6 &7 W 4. c. 7J. § 21 aud 65 ; also § 68, of which 
provision this clause is an extension.) 

G 
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COMMENCEMENT OF RENT-CHARGE. 

•- consideration of the time (if any) which may 
r intervene between the termination of any pre- 
vious agreement or composition for the payment 
of tithe and the time at which, hy the said agree- 
ment for commutation, the lands shall be dis- 
charged from the payment of tithe, regard being 
had to the whole annual amount of rent-charge 
agreed to be paidj and to the other circum- 
stances of each case.* 

11. And be it enacted, that the parties to a 
parochial agreement may agree thereby, or by 
any supplemental agreement made and confirmed 
in like manner, that the lands included in the 
said agreement sliall he discharged from the 
payment of tithes (except as excepted in the said 
Act) from the first day of January next pre- 
ceding, or from the first day of April, or first 
day of July, or first day of October preceding 
or following the confirmation of the apportion- 
ment, instead of the first day of January next 
following the confirmation : Provided always, 
that in every case the first payment of rent- 
charge shall be made and recoverable by the 
means provided in the said Act, on the expira- 
tion of six calendar months from the time from 
which such lands are discharged from the pay- 
ment of tithes.'' 

•Seeilate(>)Cl.iliiii.of Aiia1y>UtD6&TW.4.c.Tl.J80. 

" Ry (lie e 8:7 W. A. c. 71. i 67, the payment af rent- 
charge can only eomiiienre from the Ist January ocxt fal- 
lowing the conliriuation of the agreement, and (be lands are 
declared to be eubjert to tithes up to that day. Cltiaaes 10 
and II enable the parties (o date the comoiencement of the 
reot-charge from the termioatinn of any prerioua agreement 
or compoiiition, or to agree npon any piyen anm (which I* 
in effect a ompoeitioli) to be paid for the Interval ; as alM 
to fii the (Uy (being on the first day of either January, 
April, Jnly, or Oclober, preceding or following the day of 
the lands being discharged from {{(hes) on which the pay- 
ment of the rent-chai^e shall begin ; and (he rent-charge 
Kill be payable half-yearly, conimencin; from tlie duy so 
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i ^ 

, 12. And be it enacted^ that no deed or decla- l Vict, c 6\\ 

ration authorized by the said Act for the com- ^^^^[Tnot 
mutation, release, or merger of tithes shall be chargeable 
chargeable with any stamp duty.* ^i'^ *^*™P 

13. And be it enacted, that any assistant AsaistantCom- 
commissioner appointed to assist in carrying the missioner may 
said Act into execution may take the oath re- b^fo^e^two 
quired of him by the said Act before any two justices or 
justices for the county, riding, division, liberty, * master in 

» or jurisdiction wherein such assistant commis- ^'*^^'^' m 

sioner shall be resident at the time of his ap- ij 

pointment, or before a master extraordinary in 
Her Majesty's high court of Chancery ; and 
every such oath so taken shall be as valid and 

^ effectual as if the same had been taken before 
one of the judges of Her Msijesty's court of 
Queen's Bench or Common Pleas, or one of the ^ 

barons of the court of Exchequer.^ g 

^ 14. And be it enacted, that this Act shall be ^^j^^^J ^ 

taken to be a part of the said Act for the Com- ^^^ of 6 & 7 
mutation of Tithes in England and Wales. ^^ w. 4. c. 71. 

fixed. These provisioDS give the parties the advantage of 
suiting their payments according to their convenience, or 
to the cnstomary periods of payment, which have generally 
been governed by the peiiods at which the tithes accrue. 

* This clause enlarges the operation of § 91 of the Act as 

to exemptions from stamp duty. Its advantage will be 

chiefly felt by the holders in fee of small tenements, who 

can thus commute, release, or merge small payments of ii 

^ tithe or rent- charge comparatively without expense. * 

*» This provision will facilitate the swearing in of any as- * 

sistant commissioner : and by allowing that duty to be dis- 
charged by magistrates in the country, will save the expense ' 
of journeys to town to be sworn before the judges. It also 
enables the commissioners to appoint loc^ assistant com- f 
minsioners. J 

e Clause 14 is of technical importance, as it imparts the >;. 

full effect of the original Act, and of this Act, to each other. j^ 

As an instance, it may be noticed that the interpretation !• 

cianses of the former Act, are by this clause extended to the t 

latter. (See 6 & 7 Wm. 4. c. 71. § 12, &c.) i 
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ACT 

MERGER OF TITHES IN LAND. 



INTRODUCTION AND ANALYSIS. 

The provision at the end of llie 71st Clause of the 
Act for the Commutation of Tithes in England and 
"Wales has been found of considerable value, as it 
enables parlies who have acquired, by purchase or 
otherwise, the tithes of tlieir lands, to merge the 
former in the latter, and thus relieve themselves and 
the titles to their estates from the unnecessary incum- 
brance of what in truth is a discharged impost where 
the party claiming it and liable to the payment, is the 
same. This provision for merger, however, being 
confined lo persona " seised in possession of an estate 
in fee-simple, or fee-tail," was found not to extend to 
many cases where, by the intervention of trustees, or 
particular estates, the unity of the possession and the 
fee was broken. The present Act was, therefore, 
passed, to extend the original provision. 

Thus power is given for persons who, alone or toge- 
ther, may be seised, or have the power of acquiring 
or disposing of the fee-simple of any tithes or rent- 
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charge by any deed or declaration approved and con- H^^^^"' 
firmed by the Commissioners, to convey, appoint^ or 
otherwise dispose of the same, so that it may be 
merged in the freehold and inheritance of the lands 
out of vfrhich it issues, the formalities otherwise requi- 
site to give validity to any instrument for acquiring 
such fee-simple being dispensed with(l). Deeds or 
declarations under this Act are exempted from stamp 
duty {2), The power of merger is also extended to 
tenants for life where the lands and tithes are settled 
to the same uses (3) ; and to copyholds, a doubt hav- 
ing been raised if the original provision extended to 
property of that tenure (4). The words "person," 
" lands," and " tithes," are declared to have the same 
interpretation as Is assigned to them by the Tithe 
Commutation Act (5), and the Act extends only to 
England and Wales (6), concluding with the usual 
provision for being altered during the then present 
session (7). 
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HEADS OF CLAUSES. 



I. Power for personi who can acquire fee-glmple of 

tithea or rent-charge to merge same .... 

II. Declarations of merger exempt from duty . . . 

III. Power to tenants for life to merge in certain 

IV. Provisions for merger to extend to copyholda 

V. Interpretation clause 

VI., VII. Act limited to England and Wales, and for altera- 
tion during the present Session 
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An Act to facilitate the Merger of Tithes 

in Land. 

[ith Auffust, 1838.2 

"^^^HEREAS by an Act passed in a Session 
of Parliament of the sixth and seventh 
years of the reign of his late Majesty King 
William the Fourth, intituled An Act for the6 8cl w. 4, 
Commutation of Tithes in England and Wales , c. 71, s. 7i. 
it was (amongst other things) provided that it 
should be lawful for any person seised in posses- 
sion of an estate in fee-simple or fee-tail of any 
tithes, or rent-charge in lieu of tithes, by any 
deed or declaration under his hand and seal, to 
he made in such form as the Tithe Commis- 
sioners for England and Wales should approve, 
and to be confirmed under their seal, to release, 
assign, or otherwise dispose of the same so that 
the same might be absolutely merged and extin- 
guished in the freehold and inheritance of the 
lands on which the same should have been 
charged : And whereas it is expedient that the 
aforesaid provision should be extended in man- 
ner herein-after mentioned : Be it therefore en- 
acted by the Queen's Most Excellent Majesty, 
by and with the advice and consent of the lords 
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Persons having 
solely or jointly 
Power of ac- 
quiring or dis- 
posing of Fee 
of Tithes or 
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may merge 
them in the 
Land. 



Deeds not 
chargeable 
with Duty. 
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spiritual and temporal, and commons, in this 
present Parliament assembled, and by the autho* 
rity of the same, that from and after the pass- 
ing of this Act it shall be lawful for any person 
or persons who shall, either alone or together, 
be seised of or have the power of acquiring or 
disposing of the fee-simple in possession of any 
tithes, or rent-charge in lieu of tithes, by any 
deed or declaration under his or their hand and 
seal or hands and seals, to be made in such form 
as the Tithe Commissioners for England and 
Wales shall approve, and to be confirmed under 
their seal, to convey, appoint, or otherwise dis- 
pose of the same, so that the same may be abso- 
lutely merged and extinguished in the freehold 
and inheritance of the lands out of or on which 
the same shall have been issuing or charged; 
and every such deed or declaration as aforesaid 
shall be valid and effectual for the purpose afore- 
said, although the same may not be executed or 
made in the manner or with the formalities or 
requisites which if this Act had not been passed 
would have been essential to the validity of any 
instrument by which such person or persons 
could have acquired or disposed of the fee- 
simple in possession of such tithes, or rent-r 
charge in lieu of tithes.** 

2. And be it enacted, that no deed or decla- 
ration authorized by this Act for the merging 
of tithes shall be chargeable with any stamp duty. 

» See last proviso to 6& 7 W. 4. c. 71. § 71. and Note (*), p. 74. 
It would seem from the provision hefe made, that the for- 
malities usually observed in executing powers of appointment 
or deeds of a like nature may be dispensed with, and that pro- 
vided the right parties execute the declaration, neither re-t 
citals, nor indeed any form beyond the mere words of the 
clause^ are necessary. But as the form must be approved by 
the commissioners, the draft of any such declaration, how> 
ever simple, should first be seut to tbem for perusal. 
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3. And be it enacted, that in all cases where i&2Vicr.c.64. 
tithes, or rent^charge in lieu of tithes^ and the where Tithes 
lands out of which the same are payable, are and the Lauds 
both settled to the same uses, it shall be lawful charged thcre- 

/. . • i> X ^ i* i*i* with are settled 

JOT any person m possession of an estate for life to same uses, 
in both such lands and tithes, or rent-charge in the Tenant for 
Heu of tithes, by any deed or declaration under ^^^ "^"y **"** 
his hand and seal, to be made in such form as i^ the Lalnd!^^^ 
the said Commissioners shall approve, and to be 
confirmed under their seal, to release, assign, or 
otherwise dispose of such tithes or rent-charge, 
so that the same may be absolutely merged and 
extinguished in the freehold and inheritance of 
the lands out of which such tithes shall have been 
issuing, or on which such rent-charge shall have 
been charged.* 

4. And whereas doubts have been entertained Tithes may be 
whether, according to the true construction of co'^^h^id" 
the said Act, any tithes, or rent-charge in lieu Lands 

of tithe, can be merged in lands of copyhold 
tenure, and it is expedient that such doubts 
should be removed ; be it therefore declared and 
enacted, that the provisions in the said Act and 
this Act contained as to the merger of any 
tithe, or rent-charge in lieu of tithe, shall be 
deemed and taken to extend to all lands, being 
copyhold of inheritance or copyhold for lives, or 
of any other tenure whatsoever.^ 

* It is to be observed that the prorisions of this clause 
can only be executed where the tithes or rent- charges, and 
the lands, are both ** settled to the same uses." But for 
this limitation there would seem to be no restriction in an 
incumbent merging the tithes of his glebe. Indeed it is pos- 
sible that settlements may have been made or uses declared 
by an incumbent of his tithes and glebe, but it seems manifest 
that the provision is not intended to apply to such a case. 

^ The doubts here alluded to seem to have been founded 
on the peculiarity of the rent- charge being declared by the 
Tithe Commutation Act, § 71, to be a freehold, although 
it issued out of a copyhold, and hence that the merger must 
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5. And be it enacted, that in the construction 
and for the purposes of this Act, the several 
words " person," " lands," and " tithes," shall 
respectively mean and include whomsoever and 
whatsoever the same words would have meant 
and included if the enactment berein-before 
made bad been contained in the said recited Act 
instead of this Act.' 

6. And be it enacted, that this Act shall 
extend only to England and Wales. 

7. And be it further enacted, that this Act 
may be amended, altered, or repealed by any 
Act or Acts to be passed in this present session 
of Parliament. 

take elfect in tbe lord's estate, and not in cbat of the copy- 
holder. In eitlier case it might appear to be such an enlarge- 
ment of the lord's estate, as to amoant to a creation nf 
capyhold. Objections hare been taken to the exercise of this 
power, because it manifestly lends to increase arbitrary fines 
by tbe difference in lalue of lands snbject to, or discharged 
from tithes. But this objection applies to any improvement 
in culture or buildings, and the question is therefore one of 
calculation, so long as copyhold tenure existi in its present 

' Sea 6 & 7 W. 4. c, 71. 5S 13 to 16. 



REPORT 



OF 

THE TITHE COMMISSIONERS 

FOR 

ENGLAND AND WALES, 

(In Pursuance of Clauses 38 & 41.) 



To the Right Hon. The Lord John Russell, 
Secretary of State, 

Tithe Commission Office, May 1, 1838. 

My Lord, 

The Tithe Commissioners are directed by the 
Act for the Commutation of Tithes in England and 
Wales to certify and report to one of Her Majesty's 
Principal Secretaries of State, before the 1st of May, 
1838,^ in what manner certain discretionary powers 
given to the said Commissioners by that Act ought in 
their judgment to be exercised, and to lay down such 
rules as to them seem expedient for the guidance of 
Assistant Commissioners. 

In obedience to that enactment we have the honour 
to lay the following Report before your Lordship. 

Those discretionary powers, on the proper mode 
of using which we are to report, enable us, while com- 
muting tithes for rent-charges, to increase or diminish 
the amount of the tithe-owi^ers* receipts or composi- 
tions by one-fifth ; and further enable us, in certain 
special cases (each of which is to be separately reported 
on by us to one of Her Majesty's Principal Secretaries 
of State), to disregard the past compositions altogether, 
and to award rent-charges with reference to the average 
rate which shall be established in respect of lands of 

• Clause 38. 
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like description, and similarly situated, in the neigh- 
bouring parishes,* 

By another enactment of the Tithe Commutation 
Act we are further directed to include in our Report 
f rules for the guidance of the Assistant Commissioners 

in estimating the value of the tithes of coppice-wood.** 

Our Report will consist, therefore, of three parts. 

The first part will relate to the increase or decrease 
(to the extent of one-fifth) of the amount of the tithe- 
owners* receipts when the tithes are commuted for 
rent-charges. 

The second to those cases reserved for special adju- 
dication, in which the past receipts or compositions 
are to be altogether neglected. 

The third part to the mode of estimating the tithe 
of coppice. 

We have thought it expedient to add some remarks 
as to the proper mode of assessing the expenses 
incurred in certain processes of the commutation." 

On the Increase or Decrease of the Receipts of Tithe- 
owners when the Tithes are commuted for Rent- 
charges, 

A demand for an increase or decrease of the average 
compositions for tithe, or the amount of receipts of 
tithe in kind, may have reference to the compositions 
generally, or especially to that part of them which, 
instead of being paid directly to the tithe-owner, has 
been paid for him as rates or taxes. With the excep- 
tion of one class of cases, which shall be hereafter 
pointed out, whenever a party applies to have an 
addition made to the average compositions of the seven 
years preceding Christmas 1835, the assistant com- 
missioner we think should, as a^preliminary and indis- 
pensable step, require the tithe-owner to produce 
proof that the value of the titheable produce during 
that seven years exceeded the amount of the compo- 
sitions, after deducting the expenses of collecting and 

•Clause S9. ^Clause 41 . 

^'See Clauses 38, 89, 45, 51, and 73 to 78 inclusive. 
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making due allowance for the inferiority in value 
produced by the mixture in the tithe-owners' samples, 
and by the hazard and damage incident to his mode 
of collecting and housing his produce. When such 
proof has been adduced, the tithe-payer may support 
the reasonableness of the composition ; first, by show- 
ing any facts which make it probable that, if the tithe 
had been taken in kind, or if a higher rate of com- 
position had been demanded, the average titheable 
produce would have been less than it was, to an 
extent which made the actual compositions a reason- 
able equivalent for the rights of the tithe-owner; 
or, secondly, by proving any facts which make it 
probable that the amount of titheable produce raised 
during the seven years, which are to govern the average, 
was only a temporary, and was not likely to be a 
permanent production. 

We are somewhat reluctant to attempt any enu- 
meration of the facts, or classes of facts, which might 
e produced in proof of either of these propositions, 
because we do not wish to narrow the discretion of 
the Assistant Commissioners, who, when on the spot, 
will be the best judges of the nature of the evidence 
calculated to throw light on each particular case. 

In order, however, to make our own views more 
intelligible, we will point out some of the fleets which, 
it may be assumed, will be the most commonly relied 
on, without meaning to exclude others which may at 
any time appear to the assistants to bear upon the 
cases immediately before them. Proof may be received, 
we think, on the part of the tithe-payer, that the 
collection of tithes in kind would have been more than 
ordinarily troublesome and expensive ; that difficulties 
as to roads and markets would have reduced the 
value of the titheable produce when collected more 
than usual ; that unusual and expensive crops have 
been grown on the faith of continued compositions; 
that an unusually expensive system of tilling and ma- 
nuring has been adopted on the faith of continued 
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compositions; or that peculiar facilities exist for 
changing the culture from arable to grass. If one or 
more of these, or any analogous circumstances, satisfj 
the assistant commissioner that the compositions, 
though not representing the full value of the tithe- 
able produce, were still a fair equivalent for the lighta 
of the tithe-owner, he should refuse to increase the 
rent-charge. If, after making full allowance for all 
such circumstances, he thinks the average compositions 
fell below a fair equivalent for the rights of the tithe- 
owner, he should increase the rent-charge, by adding to 
the average compositions either a whole fifth of their 
amount, or such a proportion of that sum as appears 
to him reasonable. 

When a tithe-payer applies to have the average of 
the compositions, or the amount of receipts of tithe ia 
kind diminished before a rent-charge is declared, it 
will be for him to show, either, first, that the composi- 
tions have actually exceeded the real net value of the 
titheable produce during the seven years ; or, secondly, 
that there Is valid ground for believing that the 
cultivation and produce would not have continued to 
be what it was during the seven years preceding 
Christmas 1835, If the full rate of past compositions 
had continued to be exacted. 

The assistant commissioner may receive in evi- 
dence any facts which tend to establish either of these 
propositions. Two are obvious. Land may have been 
laid down to grass during tlie seven years preceding 
Christmas 1835, or, indeed, at any time before the 
passing of the Tithe Act under circumstances which 
make it probable that it will continue in grass ; or, the 
cultivation, the produce, and the compositions may 
have been gradually and continuously declining during 
the seven years preceding 1835, and the decrease may 
be likely to be permanent. If these or any analogous 
circumstances satisfy the assistant commissioner that 
the average compositions or net receipts of tithe in 
kind of the seven years preceding Christmas 1835 
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would form a rent-charge which would be more than 
an equivalent for the rights of the tithe^owner, he will 
diminish the rent-charge either bj a whole fifth of 
the average amount of the compositions or receipts, or 
hy such a proportion of that sum as appears to him 
reasonable. If he is not so satisfied he will refuse 
to diminish the rent^harge. 

Where tithe has been taken in kind continuously, 
and for a considerable period^ it may be assumed that 
the cultivation of the land has been accommodated to 
that state of things. In such cases the Assistant Com- 
missioner will only have to make proper allowances for 
the expenses of collection, and for the inferior value 
(as compared with other produce) of tithe produce 
collected and housed by the tithe-owner. But when 
tithe has been taken in kind unexpectedly, discon- 
tinuously, and for a portion only of the seven years 
preceding Christmas 1835, then the titheable produce 
naay have been greater, because the actual cultivation 
had been adopted on the faith of a continued composi- 
tion. In such a case, we are of opinion that the average 
should be amended and lowered, by substituting for 
the receipts of these years the succeeding compositions, 
or, if there have been no succeeding compositions, then 
such a composition as may appear to the assistant 
would have been reasonable under the circumstances. 
It must be understood, however, that this substitution 
is Dot to be carried so far as to reduce the rent-charge 
by more than one-fifth of the average receipts, for 
that would be exceeding our powers. Subject to this 
linoitation the averc^e obtained by such a substitu- 
tion should stdll be open to objection as too high or 
too low to be perpetuated. 

We have already intimated that there is one clasa 
of cases in which the titdie-owner, making an appli<* 
cation for an increase, should not be obliged, as a 
pseliminary step, to prove that the actual net value of 
the titheable produce during the seven years preceding 
Cbri^tmas 1835, exceeded the amount of the eompo- 
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sitions. In making this exception from the general 
rule, we had in view certain cases in which the accounts 
of the seven years may show a progressively -increasing 
amount of tithe able produce, arising from the spread 
of tillage, from improved though not unusually expen- 
sive farming, from the restoration of lands to a pro- 
ductive state, which litigation and doubtful ownership 
or the misfortunes of the occupiers had caused to be 
temporarily neglected or abandoned, or from analogous 
causes. Tn some such cases the assistant commis- 
sioner may have a decided conviction that the increased 
production will be permanent, and is not dependent 
on the continuance of the average rate of past compo- 
sitions or receipts. In such cases we are of opinion 
that grounds would be laid for an addition to the 
rent-charge to the extent of one-fifth of the composi- 
tions or receipts fur tithe in kind, or souio portion of 
that sum ; as, in the corresponding case of a progres- 
sive decrease of titbeable produce from the decreas- 
ing breadth of arable land, or from other causes, we 
have already stated that grounds would be laid for a 
reduction of the average of the compositions or amount 
of receipts, whenever the assistant is satisfied that the 
decrease in the produce is likely to be permanent. 

We have pointed at the facts, or rather classes of 
facts, best calculated to guide the decisions of the 
Assistants when they are called on to increase or dimi- 
nish the average compositions; and in many cases 
direct evidence of such facts may be adduced sufficient 
to satisfy tbeir minds ; but this will not be the case in 
all. In many instances it may be impossible to obtain 
direct and satisfactory evidence as to the alterations 
which would have taken place in the efficiency or the 
modes of cultivation if a higher rate of composition had 
been demanded, or if tithes had been taken in kind. 
The Assistants will diligently obtain all the local in- 
formation possible, and carefully weigh all such evi- 
dence as may be adduced by cither party, and still 
considerable doubts may remain on their minds aa to 
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vrbat effects a more rigorous exaction of tithe would 
have had on the produce. In all such cases of doubt, 
it appears to us clear that the rates of composition 
which they find prevailing in neighbouring parishes 
similar in quality and position ought to have consi- 

i derable weight in determining their decisions. Cir- 

f cumstances which it may be impossible to detect in 
an examination of a few days have in many cases 
influenced in the long run the rates of composition in 
large districts, and accommodated those rates to the 

^ inferior state of cultivation which would gradually 
have followed any attempt on the part of the tithe- 
owner to have exacted his full legal rights. In districts 
in which numerous cases of voluntary commutation 
have already occurred, the rent-charges established 

• by the parties themselves will of course afford a yet 
safer standard of comparison when the assistant is 
called on to decide cases which the direct evidence 
adduced has left doubtful. 

Circumstances connected with the payment of paro- 
chial rates may occasionally form a special ground for 
applications to increase or diminish the sum formed 
by the joint amount of compositions and rates. We 
understand the main object of the Tithe Commutation 
Act to be to perpetuate in the form of rent-charges 
the sums which the parties themselves have treated 
tithes as worth during the seven years preceding Christ- 
mas 18t35, with the exception of certain special cases, 
and subject to a variation in all to the extent of one- 
fifth of the whole of such sums. While doing this, 
it is also the purpose of the Act to put upon exactly 
the same footing the tithe-owners who have paid 
their own parochial rates and the tithe-owners whose 
rates have been paid for them by the tithe-payers. 

I If therefore in two parishes, in both of which the 
tithes have been treated as worth 600/., the tithe- 
owner in one has received 600/. and paid his own 
rates, and in the other the tithe-owner has received 
400/., and 200L have been paid for him as rates, that 
2001. must be added to the 400/. to make up the tithe- 
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owner's real average, and put him on a footing with 
his neighbour. 

There are cases, however, in which the tithe-payers, 
having contracted to pay rates for the tithe-owner, 
have proceeded to assess the tithes at a much smaller 
sum than they would have been assessed at had the 
rates been paid by the tithe-owner himself. This fact, 
of course, can only be established by showing the 
principle on which tithes had customarily been assessed 
in that immediate neighbourhood; and that being 
shown, a ground may be laid for adding something to 
the joint amount of rates and compositions, not strictly 
perhaps under the 20 per cent, clause, but because in 
all such cases the joint amount of the compositions, 
and of the rates which are shown to have been paid on 
the actual assessments, do not represent either the 
sums agreed to be paid by the tithe-payers, or the 
sums really paid by them, when the greater amount of 
rates necessarily levied on their own farms, in conse- 
quence of the low assessment of the tithe, is taken 
into account. On the other hand, there are cases 
where the sums paid by the tithe-payers as rates oil 
their tithe, represent larger sums than those which 
were in the contemplation of either party at the time 
„ the agreement between them was made ; and form, 

I with the composition's, therefore, a larger sum than 

either party can be said to have treated the tithes as 
worth. These are cases in which unusual and there- 
fore unexpected circumstances have swelled the rates 
in particular years beyond the amount of the expen- 
diture of the parish for ordinary objects, and beyond 
the amount, therefore, which either party reckoned on 
at the time their contract was made. 

The rules which we have here established appear to 
us such as, when fairly and steadily applied to indivi- 
dual cases, will do justice to both parties. Our con- 
viction is, that while doing such justice they will carry 
on the compulsory commutation very much in the 
spirit and with the results that have hitherto charac- 
terised the voluntary commutation. It appears from 
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the Returns made to Parliament that the rent-chatges 
fixed by voluntary agreement in the different countie» 
have oscillated within moderate limits on each side of 
I the past compositions ; and we believe that the rules 
which we now submit for the guidance of the Assistant 
Commissioners will have the effect of making the rent- 
charges established by compulsory awards oscillate in 
a similar manner. 

Special Cases. 

Special Cases are cases reserved by the 38th Clause 
of the Act for a separate adjudication. In these cases 
the past dealings of the parties are to be wholly neg- 
lectedi and the rent-charges decreed are to be deter- 
mined by the rent-charges established in lands of the 
like description, and similarly situated, in the neigh- 
bouring parishes* Such cases will probably be very 
much confined to the three classes enumerated in the 
Commutation Act ; namely, cases of direct fraud and 
collusion ; cases in which a great length of time has 
elapsed since the making a composition which remained 
in force during the seven years preceding Christmas 
1835 ; and cases in which the parties have stood in 
some peculiar relation to each other, by which the free 
agency of one of them was restrained, or in consequence 
of which the composition nominally made for tithes 
was only part of a bargain including other property 
demised, and affords no evidence of the separate value 
of the tithes* But as we are in every case to report 
to the Secretary of State the grounds upon which we 
have reserved a parish for such separate adjudication, 
and as we are confined to the establishment of rent- 
charges limited by tho rate of those fixed on similar 
lands in the neighbouring districts, we think the rule 
as to those cases may, without any danger, and with 
some advantage, be pmt in a more general form ; and 
that every case should be declared to be a special case, 
in which it appears that, from some peculiar circum- 
stances, the past compositions afford no evidence of 
what the parties themselves considered the tithe- 
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owners' righls as worth during the seven years pre- 
ceding Christmas I833.« 

Coppice, 

The difficulty of fixing rent-cbarges in lieu of the 
tithe of coppice-wood arises mainly from the fact, that 
from differeot coppices being at the present moment 
in different stages of growth, there would be injustice 
in fixing the same annual payment on coppice-lands of 
equal quality, if that payment were to commence at 
once on all, 

To avoid this, a certain sum might be paid down as 
an equivalent for the value of the tithe of the actual 
growth of the wood, which would vary according to its 
age, and then a uniform rent-charge might be fixed on 
lands of like quality ; but this would in some cases be 
extremely inconvenient and objectionable to the titbe- 
payers, 

It appears to us preferable that the tithe actually 
accrued should be considered as so much capital 
belonging to the tithe-owner, and that the tithe-payer 
should be charged only with interest on it at four per 
cent, in addition to the tithe he would pay in future, 
supposing the coppice to have been just cut. 

This plan, besides being more convenient to the 
land-owners, has the additional recommendation of 
securing a somewhat larger permanent payment to the 
tithe-ownei-s than they would hereafter receive, if all 
the tithe due for the growing wood were paid down 
at once. 

For the details of this plan, and some calculations 
as to its results, we refer your Lordship to the paper 
marked "A" appended to this Report, 



1st may, 1838. 127 

These rules as to coppices'will in most cases we think 
satisfy justice and the wishes of the parties, but in 
some few instances, such as those of very aged tithe- 
, owners or of tithe-payers who are tenants for life, they 
may produce discontent and hardship. We are of 
opinion, therefore, that it will be expedient to reserve 
to this Commission the power, on a special report 
from an Assistant Commissioner, to direct any parti- 
cular case of the tithe of coppice- wood to be arranged 
in such a manner as may seem to them best suited to 
the peculiarities of that case. 

Expenses. 

Among the important duties of the assistant com- 
missioners will be that of assessing the expenses of 
awards in cases where applications are made for an 
increase or diminution of the averages, or where an 
appeal is made against the decision of the Assistant 
Commissioner, on the ground that he has not correctly 
calculated those averages. It does not appear to us to 
be expedient, or even clearly legal, to take wholly 
away from the Assistants the power given them by the 
73d section of the Act, to assess costs between parties 
in such proportions as in each case they shall think fit 
and reasonable ; but for their guidance in the exercise 
of that power, we declare it to be our opinion that, 
when notice of such an application to vary the average 
is given under the 38th clause of the Commutation 
Act, or when parties appeal against the award, to save 
the expense of unnecessary preparation on the part of 
the opposite party, the parties applying or appealing 
should set forth in a written notice the grounds of 
their application or appeal, and that the applicant or 
appellant should not afterwards be allowed to enlarge 
or change those grounds. 

On the hearing, we think each party should support 
.his own case by such evidence as he may think it 
expedient to produce, and that the Assistant Commis- 
sioner shall, if he see fit, decide on such evidence alone, 
leaving him always the power of directing valuations 
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and admeasurements if, in order to resolve his doubta, 
lie finds it necessary to do so. 

The expenses incurred by tlie parties themselves 
should, as a general rule, be paid by them respectively. 

The expenses incurred by the directions of the 
Assistant Commissioner he will assess, as the justice of 
the case may seem to him to require. 

But if cases arise in which either the application or 
the resistance to it appears to be obviously frivolous 
and vexatious, he should state that fact to us, and the 
grounds of his decision, and charge all the expenses of 
both parties, and all the expenses incurred by hia 
direction, on the party making such frivolous or vexa- 
tions application or opposition. 

And although, as a general rule, the expenses 
incurred by the parties should be defrayed by them- 
selves, yet, when they are clearly driven to such ex- 
penses by the perverseness of their opponents, and by 
refusals to admit facts which the Assistant thinks ought 
not to have been contested, then we think the Assistant 
may properly assess on the party whose perverseness 
and litigious refusals have led to unnecessary expensesj 
the whole of such expenses, although incurred in the 
first instance by his adversary, and that even in cases 
as to which he is not prepared to report the whole 
contest as frivolous and vexatious, 

A portion of the expenses incurred by the parties 
themselves, or by order of the Assistant, may be for 
the purpose of obtaining information which will lessen 
the expenses of the apportionment: we are of opinioa 
that in all such cases the Assistant should be directed 
to levy such expenses as expenses incident to the 
apportionment; and, when such expenses have been 
incurred by the parties themselves, he should order 
the repayment to them of such sums as he has so levid. 

We have the honour to be. 
Your Lordship's most obedient and faithful servants, 
W. BLAMIRE, 
T. W. BULLER, 
R. JONES. 
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APPENDIX 

« 

TO THE FOREGOING REPORT. 



A. — Proposed Rules for fixing the Rent'charge upon Coppice at different 

periods of growth. 

Where coppice has just been cut, the rent-charge will be the 
annual sum which, accumulating at compound interest, would amount 
to the value of the tithe at the average period of cutting. 

At any intermediate point of time ^om one average period of cutting 
to another, the rent-charge will be the above annual sum, increased by 
the interest of the value of the tithe which has accrued. 

The value of the tithe which has accrued at any intermediate time 
between the usual periods of cutting will be the amount of the annual 
sum first mentioned, at compound interest, during the number of years' 
growth of the coppice. 

The principle upon which the above Rules are founded is, to add 
the interest of the tithe which has grown to the annual value of the 
growing titbe. — (Interest to be calculated at 4 per cent) 

Ex. 1. 

Required the rent-charge for 30 acres of coppice, as follows,— viz. : 

A. 10 acres just cut. 

B. 10 acres 10 years' growth. 

C. 10 acres 20 years' growth. 

The average period of cutting being 30 years, and the value of the 
tithe, when cut, 32. per acre. 

A. — Annual sum which, at compound interest, 
will produce 30/. in 30 years . .^ 

B. — Annual sum, as above .... 
Increased by the interest of 6.4159 the 
amount of lOs, Sid. yearly, at com- 
pound interest, for 10 years 

C. — Annual sum, as above .... 
Increased by the interest of 15*912, the 
amount of 10«. ^Id. yearly, at com- 
pound interest, for 20 years 



£ 2. 9^. 1 Id rent-charge required. 
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V. 
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Ex. 2. 

Required the rent-charge for 30 acres of coppice, as follows, — viz,: 

A. 10 acres just cut 

B. 10 acres 15 years' growth. 

C. 10 acres 30 years* growth. 

The average period of cutting being 30 years, and the value of the 
tithe, when cut, 3^. per acre. 

A. — Annual-sum which, at compound inter- 
est, will produce 30/. in 30 years . 

B. —Annual sum, as above 

Increased by the interest of 10.697, 
the amount of 10*. S^d yearly, at 
compound interest, for 15 years 

C. — Annual sum, as above 

Increased by the interest of 30/. 
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NOTE ON COMPULSORY COMMUTATIONS. 
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It will be seen by the note to Clause 36, that the Commissioners 
have, in a circular of the 27th of August, 1838, announced their 
intention of exercising the compulsory powers of the Act, in the first 
invStance only in the four following cases, namely, 1st. When litiga- 
tion is in progress. 2d. When tithes are taken in kind. Sd. On 
the joint request of tithe-owner and land-owner. 4th. On changes 
of incumbency. And their reason for thus limiting the exeicise 
of these powers is stated to be the great and rapid progress made 
in voluntary commutations. 

To the above, the Report of the 1st of May 1838 on the cases 
reserved for special adjudication, including the power to increase 
or diminish the averages for the seven years ending 1835, the 
special cases, coppice, and expenses, applies; and the provisions 
in Clauses 40 and 42 for fixing the rent-charge, and for meeting 
cases of change of culture in the case of hops, fruit, and garden 
produce, for determining how the exemptions specified in Clause 
43 are to be dealt with, and for moduses and appeals, interspersed 
throughout the Act, must also be considered as depending on these 
compulsory powers. 
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By a return made up at the Commission to the 1st of October 
1838, it appears that the following was the progress then made in 
voluntary commutations in various parishes and districts or town- 
ships throughout England and Wales^ viz.: 



Notices of Meetings. 


Agreements. 


Apportionments. 


Received. 


Confirmed. 


Received. 


Confirmed. 


7810 


2483 


1528 


450 


105 



From this table it may be assumed that there is a very large 
proportion of the meetings of which notices have been given, where 
no agreement has been effected ; and of the agreements nearly 
1000 were on the 1st of October under consideration ; whilst of 
those confirmed, but 450 had proceeded so far as the apportion- 
ment, and of these latter less than one-third had been completed. 
It is probable that, taking into account the fact that there are more 
than 14,000 places in England and Wales maintaining their own 
poor, and which will therefore, under the provisions of Clause 12 of 
the Tithe Commutation Act, be separate parishes for the purpose 
of the commutation, in addition to the power given to the Com-, 
roissioners by the same clause to declare separate districts for the 
like purpose, the ultimate number of commutations will exceed that 
number; it becomes, therefore, a matter of considerable interest 
and importance to the country at large, to consider how the powers 
thus vested in the Commissioners, and now fully in force, can best 
be made available for attaining j ust principles of commutation. 

The tenor of the 6 and 7 W. 4. c. 7 1 , and the subsequent acts 
for its amendment, the circulars and reports issued by the Com- 
missioners, and the large number of notices of voluntary meetings 
already given, show the prevalence of a desire to effect commuta^- 
tions by the voluntary process. And of the number of places where 
no notice of meeting has been given, it may be assumed as a 
further evidence of this desire, that many have taken no step 
because tithe-owner and land-owner have been alike satisfied 
with their present arrangements. With reference to both these 
classes, aipd indeed to every place in the kingdom, it may be fur- 
ther assumed that the voluntary commutation is impeded only by 
one or two points of doubt or litigation. The first suggestion 
therefore which occurs, is, that in every place where no agreeinent 
has yet been made, or where the confirmation is withheld from any 
legitimate impediment to the wishes of the parties being carried 
into effect, they should agree on referring the di^pQted or doubtful 
point to the Commissioners, and settle every other point among 

H 
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themselves ; that is, as a subject for an award, rather than for 
arbitration. This suggestion may at first appear very simple and 
unimportant, but it is most frequently found in practice that when 
parties meet, their disagreements and not their agreements are the 
first, if not the chief and only topics of consideration and debate; 
and when it is so, there is little hope of a voluntary commutation. 
To obviate this, it would be desirable that the persons giving the 
notice, and who are therefore to be considered the promoters of the 
commutation, should at their first meeting so arrange their pro- 
ceedings as to seeftrsty the points and details on which they agree, 
secondly y those on which they disagree ; and if the latter do not 
admit of immediate adjustment, then it should be their care, by 
appointments of committees or deputations, or by other arrange- 
ments for communication with the Commissioners, to put these 
points of disagreement in train for a settlement through their means 
and powers, and, by adjournments of the meeting, and intermediate 
negotiations, to bring the disputed points to an issue and decisiou. 
Such a course followed out in a fair spirit of peace and conciliation, 
will go far to settle nine-tenths of the disputed cases in the kingdom, 
and will fall in with the views of the Commissioners (Nos. 1 and 3, 
Report 1st of May, 1888,) regarding cases in litigation, and those 
where both land-owners and tithe-owners desire their interference. 

As to the cases Nos. 2 and 4, where tithes are taken in kind, or 
there is a change of incumbency, it would seem sufficient for any 
land-owner or tithe-owner to call the attention of the Commis- 
sioners to the fact, and they would, according to the views of their 
report, put their powers in motion, and take early steps for a cono- 
pulsory award. But even in these cases their views might be 
anticipated and aided by the more satisfactory course of the 
parties calling a voluntary meeting having previously requested 
the presence of an Assistant Commissioner to preside and guide 
them in their proceedings, and abiding bv his decision in every 
point; but if this cannot be done, reserymg and confining their 
dissent and right of appeal to as narrow a point as possible. 

The main struggle in disputed or doubtful cases between land- 
owner and tithe-owner, will be the chance which either party may 
imagine he has to the increase or decrease of 9,QL per cent., or to 
a special case. It is but the natural course of events that each 
party should strive to make the best of his case ; but in their 
attempts to do this, now that the Commissioners are at hand with 
ample powers to do justice and equity between both, they should 
see the prudence of endeavouring, by mutual concession and 
accommodation, to relieve the Commissioners from such a duty. 
Even if the compulsory process be less expensive than the volun- 
tary, it is probable that the result of the former will fail in being 
satisfactory to both parties. Their first point therefore should be 
to dispense with the interference of the Commissioners altogether 
— their next, to reduce it within its narrowest limits. 
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r As a general rule for the guidance of both parties, the direct 

i scope of the Act is to be considered, viz., to relieve the land-owners 

D from any addition to their liability to the tithes which they have paid 

! on an average of the seven years ending Christmas 1885, and to 

; give the tithe-owner the true value of his tithes according to that 

average. Where that average cannot be ascertained, the case is 

to be specially dealt with by the Commissioners. Where there 

are reasons for supposing it will not fairly represent the sum to 

be taken as a fair basis for the commutation, the Commissioners 

may also deal with it specially, according to the provisions of 

the Act, as expounded by their report of the 1st of May, 1888 ; 

and in most of these special cases it will be found that regard is 

to be had to the average rate of rent-charges of land of the like 

description, and similarly situated, in the neighbouring parishes. 

But it must not be supposed, that the mere fact of the average for 
the seven years being above or below the fair value of the tithes, 
will of itself constitute a claim for a special case. The S7th 
clause literally confines the Commissioners to the seven years' 
average, ending at Christmas 18S5, where it can be ascertained ; 
and the exceptions of that and the SBth, or any other clause, ai'e 
to be bondjlde dealt with as exceptions, and not as rules. The 
recollection that the rule is, as it ought to be, more stringent than 
the exception, should in common prudence lead parties to prefer 
the voluntary process, where mutual concession can be exercised, 
and the letter of the Act, which binds the Commissioners, 
mitigated by the conciliatory feelings of parties doubting on which 
side their decision will be given. 

In all cases, therefore, where either party raises or disputes a 
claim, departing from the ascertained or supposed value of the 
f tithes for the seven years ending Christmas 1835, the points above 

I noticed should be well weighed and considered, and brought, if at 

' ail, in their most abstract and reduced state before the Commis- 

sioners. Cases of disputed claims for modusesor other exemptions, 
are perhaps the most difficult to deal with in so conciliatory a point 
of view ; and the tithes actually in litigation, the suits respecting 
which are referred by Clauses 45 and 46 to the Commissioners, will 
probably in almost every case require their early intervention and 
adjudication. 

For this purpose the 45th clause empowers them to appoint a 
time and place in or near the parish where the dispute exists, for 
its hearing and determination ; and their decision is final, subject 
by Clause 46, when the annual value is above 20Z.,to an appeal at 
comiDon law, with power for the judge to direct the jury to find a 
v«rdict subject to the opinion of the Court on a special case ; or if 
the question at issue be one of law only, and the parties agree oa the 
facts, the Commissioners may, on the request of any person dissa- 
tisfied with their decision, direct a case to be at once referred to a 
court of law without the intervention of an action and verdict. 

H 2 
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As all these proceedings must be disposed of before the comple-< 
tion of a voluntary agreement, or compulsory award, it is important 
that interested parties should, with as little loss of time as possible, 
put their cases in train for early adjustment. At present no direc- 
tions have been issfued by the Commissioners upon this point ; 
the following suggestions may however be serviceable.* 

In cases not in litigation, the party seeking the decision of the 
Commissioners, should, by himself, or his advisers or agents, state 
his case in writing in the most brief and succinct form — setting 
forth the particulars and amount of the charge or exemption 
claimed, and the quantities of the lands sought to be charged, or 
exempted, with the grounds on which the charges or exemptions 
are based, and the kind of evidence ready to be offered to the notice 
of the Commissioners, and request of them that a day and place 
may be fixed for the hearing. When fixed, the case should be 
followed up, and the evidence got up for hearing, as in a trial be- 
fore the sheriff or his deputy, and if necessary the Commissioner or 
Assistant Commissioner who is to attend should be applied to for 
summonses for the attendance of witnesses or production of papers : 
and when in attendance the Commissioner or Assistant Commis- 
sioner will sit as judge, and after hearing both sides report bis 
decision to the Commissioners, who will of course apprize 
both parties in such form as they may see fit. This decision, if 
unappealed against when the power of appeal is reserved, will 
be binding on all parties, and the commutation be based OQ it 
accordingly. 

In litigated cases the same process may be adopted, although 
parties must be careful to consult their legal advisers as to the 
proper mode of staying proceedings in the Court when the suit is 
pending. It would seem but safe, after the Commissioners have 
determined to take the case into their hands, to apply to the Court 
by petition or motion, upon an affidavit of the fact of their interven- 
tion, for an order staying proceedings ad interim ;^ and under any 

* But see note on " forms," p. 136, et seq. 

^ As the power given to the Commissioners to settle the cases in 
litigation is not imperative but permissive, it might be a great relief 
to the suitors generally in the courts of Chancery and Exchequer, if 
the heads of those courts were to require from the proper officers a 
return of the tithe cases now pending, and either by an order in each 
case, or by a general order, to refer every case to the Commissioners, 
or enable any party to such suits to call on the opposite parties to 
show cause why the points in dispute should not at once be referred 
to them. In calling for such a return, it will be necessary to learn 
when the last step in any cause was taken ; and where the usual time 
for taking a stage in the suit is passed, the Court could name a day to 
speed the cause, or deal with it as abandoned, unless the parties refer 
it at oiiqe-to the Commissioners, or shew cause against such a reference. 
Probably, if such a course be taken and followed up, it would be found 
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circDinstances the desirable course would be for each litigant party 
to prepare his case, with an appendix of the evidence in its support 
from the documents and facts before the Court, as in the ordinary 
case of appeals to the Privy Council or House of Lords^ or even of 
special cases reserved for the consideration of the courts of law, or 
appeals from one jurisdiction to another. Such a course will enable 
the Commissioners to consider each case separately, and refer 
to either party for explanation or amendment, and when the case 
is finally settled, and at issue, direct the parties to exchange cases, 
and then to proceed to an adjudication, or take such further steps 
as may be necessary for arriving at a final decision. 

I It is impossible where no rules of procedure are given by statute, 

* or by the authorities empowered to put the statute in force, to do 

more than suggest or conjecture the course most expedient to be pur- 
sued. Much, indeed, depends on the spirit in which the question 
is brought forward. If the litigant parties can but persuade them- 
selves of the propriety of placing even their causes of disagree- 
ment in a fair way for cheap and early decision, the powers of 
this Act can be most beneficially used for the purpose. The very 
nature of the quasi court, which the Commissioners or Assistant 
Commissioner will hold, allows of this ; for it will evidently be so 
divested of the formal and technical arrangements, which now 
stand between the suitor and the judge, that the whole case will 

I assume the aspect of a friendly though authoritative mediation, 

and admit in many cases of the absence both of counsel and 
attorney, or any other kind of agent. Such was evidently the 
intention of the legislature in giving the power to remove suits 
from the law and equity tribunals of the country : not that these 
are not the best and purest fountains from which the stream of 
justice and equity can flow, but because most of the cases relating 
to the property dealt with by these Acts, depend rather on local 
and familiar custom, than on the exposition of any high or pro- 
found legal principle. Doubtless the legal application of the law 

I relating to tithes, or the bearings of the facts and evidence of a 

case upon any legal points, are matters which cannot often be 
safely dealt with without the intervention of agents duly qualified ; 
but It is to be presumed that the Commissioners or Assistant 
Commissioners, to whom these cases are intrusted, will in most 

(instances be themselves well acquainted with the law applicable 
to the subject, or, in any case, endowed with sufficient judgment 
and discrimination to decide on the facts, even if it be necessary 
to reserve the points of law for a legal tribunal. But it must not 
be forgotten that a discretion as to the payment of the costs of 
all these cases rests with the Commissioners or Assistant Coin- 
that there are less than one hundred cases really in suit throughout 
England and Wales, in both the Courts of Chancery and Exchequer, 
added together. 



miasiaiter, or »Uh ilie court where any EkcUon ahiiU lis tried, or 
to wliich any case shall lie referred. (See Clause 73, niiU Report 
of Commiiisloiieri, ante, p. 137.)* 



Ai-rHouGii it ha? lieen thought den Irable, for the reasons mentioned 
in the noiicc pi'eHxed to this edition (p. vi.) to omit the forms and 
dlreetlonx framed and circulated by the CoinmissioDers, yet the 
instructions pointing out the coni'se of proceeding^ In makin;; 
award*, and the SecretHrf'a letter which aecompaniCB them, so 
dearly point out the itepa which partiea are required to fnllow in 
such cases, that much niefnl aad authentic Infurmalion would be 
lost if they were not giv[^n ; and they are accordingly subjoined, 
with a list of such forms and papers an any interested party may 
obtain on application from the Commissioners. 

The 37th clause reqnirea the Commiseioucrs to give notice of 
their intention to make a compulsory award. The coarse they 
Lave proposed to follow, is to send to tiie oHiciatlng minister and 
parish ofliccra copies of this notice, nhleh namea the day for the 
lirst meeting, at which an Assistant Commissioner will atlend for 
the porpose of proceeding ; and directions are at the same time 
sent for lixiog up the notices, and calling a vestry to consider the 
insCroctions which accompany the notice, with a form of certificate 
of its having been duly affixed. 

When there is any difficulty, either known or apprehended, it 
would be desirable, and indeed necessary, to state it to the Com- 
missioners previous to the meeting, in order to obtain from them 
such forms as may seem most suited to the case. One of the most 
useful is the printed form of award, which is framed with clauseK 
capable of being agiplied and adapted to every case, according to 
its peculiar exigencies. 

Thus — 1. The main clanses of the award are adapted to common 
cases. (CI. 36, 37,50.) 

2. Provision is made for cases where the great tithes are impro- 
priate, and the small tithes belong to the v'car. 

3. When the tithes beloDji; to an appropriator and are under lease, 
with various provisions suitable to the cases of a biahop or eccle- 
siastical corporation being appropriator, or where the impro- 
priation belongs to a lay person or corporation, 

* It does not, honever, appear that these pravistons estend to the 
coBts of pending suits, incurred previous to the Commissioners taking 
ihem up. This shoits the propriaty of an application lo the Court, 
which might order a reference to the CommisaiouerB, reserving the 
costs as for further directions ; or the parties might agree that they 
should abide ihe event of the reference. 
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4. Where laymen are impropriators of some of the tithes, and the 
incumbent of another parish is a portioner of other parts of the 
tithes in the same parish. 

5. Where some lands are absolutely and others partially exempt 
from tithes (44). 

6. Where some of the lands are covered by moduses, or prescrip- 
tive payments, or where there are peculiar modes of tithing (44). 

7. Where lands are exempt only when under peculiar modes of 
cultivation (44). 

8. Where lands are exempt when in the occupation of owners, 
(CI. 43). 

9. y> here some of the lands are cultivated, as hop grounds or 
market gardens, and are to have an extraordinary rent-charge fixed 
on them, (CI. 40,42). 

10. When any of the tithes have been merged. (CI. 71, and 
I & 2 Vict. c. 64.) 

11. When some of the lands are coppices, (CI. 41). 

12. When any lands previously barren, in the legal sense of the 
term, have been brought into cultivation during the seven years 
ending Christmas 1835, (CI. 43). 

IS. Where notice has been given that the average to be ascer- 
tained under CI. 37 will not fairly represent the sum which ought 
to be the basis for fixing a permanent commutation, (CI. 38.) 

These details would seem to include every case, or afford an easy 
precedent for adaptation to one to which they do not exactly apply. 
And the following notice, which refers to the Report of the 1st 
May 1838, will be of importance to parties seeking to avail them- 
selves of the provisions for special cases : — 

** In exercising or declining to exercise the power of diminishing 
or increasing the averages by one-fifth, the Assistant Commis- 
sioners will be guided by the rules laid down by the Commissioners 
and approved by the Secretary of State for the Home Department. 
Awards in cases where the 20 per cent, clause would not do adequate 
justice, but which are reserved for separate adjudication, must be 
made by the Commissioners ; but an Assistant Commissioner, if 
specially appointed for that purpose, may hear and determine ob- 
jections to such an award.'* 

It will be found that the subjoined instructions and letter 
require the parties to produce such evidence as they may think 
suited to their respective cases. A slight attention to the particu- 
lars above enumerated as forming the subject of special detail in 
the award, and the common rule which assumes that every man 
knows his own case best, will doubtless enable any interested 
party to decide for himself on the best mode of bringing out his 
case, and supporting it to the best advantage before the Com- 
missioners. And the very great facility for unreserved communi- 
cation which the Commissioners afford to all parties, offers an 
ample guarantee that this Act will ultimately prove ** the healing 
measure" which its authors professed and intended it should be, 
when it was submitted by them to the Legislature. 
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TITHE COMMUTATION. 

Gentlemen, 

An assistant commissioner having been directed to hold a public 
meeting at 

at o*clock on the 

day of for the purpose of awarding the 

sum to be paid as rent-charge in lieu of the tithes of the said 

, it is requested that all persons entitled 
to take part in the proceedings will attend in person, or appoint 
under their hands an*agent to attend in their behalf, and be prepared 
with such documents and evidence as they may think necessary. 

It is especially requested that tenants and occupiers of lands will 
give early notice to non-resident landowners. 

If there be any disputes as to boundaries, or differences as to 
moduses, or exemption or claims, whereby the award is likely to be 
hindered, it is requested that the parties will send early notice to 
the .Commissioners, stating the nature of the claim or dispute. 
Landowners or titheowners intending to appeal for an increase or 
decrease to the extent of 20 per cent, under the 38th section of the 
Tithe Act, must give notice of their intention to the Commissioners, 
within one calendar month ; and in giving such notice, they are 
requested to state the grounds of appeal, the nature of the evidence 
which they intend to produce, and the witnesses they propose to 
call. 

It is requested that the, landowners interested in the commuta- 
tion will nominate a chairman or some other person to be the organ 
of communication between them and the Board, and that thev will 
immediately communicate the name and address of such person to 
the Board. 

Parish officers will be required to attend at the meeting held by 
the Assistant Commissioner, and produce their accounts of all rates 
and taxes paid, either directly or indirectly, in respect of the tithes 
of the district under commutation, during the seven years previous 
to Christmas 1835. 

I am, Gentlemen, 

Your obedient Servant,^ 

J. E. HOVENDEN, 

Secretary. 

To the Owners and Occupiers of Land 
of the Parish of 



TITHE COMMUTATION. 

Course of Proceeding in making Awards. 

The Assistant Commissioner will proceed to ascertain,— 

1. Who are the owners of the tithes, and in what right. 

2. Who are the owners of the lands subject to tithes, the esti- 
mated quantities of such lands, and state of cultivation. 
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3. What moduses there are, and what lands are covered thereby, 
and the estimated quantities of such lands, and state of cultivation ; 
and what lands are exempt from any, and what description of, 
tithes, and the estimated quantities of such lands. 

4. He will then proceed to ascertain the average composition or 
receipts for tithe during the seven years previous to Christmas 
1835, by calling on the titheowners to produce their accounts for 
that period. 

5. The landowners will then have an opportunity of questioning 
these accounts, or producing evidence in proof of error. In case 
the titheowners fail to produce accounts, the landowners will be 
called upon to supply the deficiency. 

If the rates and taxes have been paid for the titheowner, the 
average amount of such rates will be calculated from the rate-book, 
and^the overseer's accounts for the seven years will be required. 

If the tithes have been taken in kind, the assistant-commissioner 
will call, — 

1st, On the titheowners to produce their accounts of the gross 
receipts during the seven years, with their estimate of the expenses 
of collection. 

2d, The landowners may then question the accuracy of these 
accounts, or in the absence of such accounts may produce others 
of their own, and evidence as to the cost of collection and net value 
of the tithe. 

If no accounts of compositions or value of tithe taken in kind 
can be obtained from either party, the assistant-commissioner will 
at once report to the Board that the case must be specially dealt 
with. 

In cases of an appeal for increase or decrease to the extent of 
20 per cent., — 

The titheowner may produce his accounts of average receipts. 

The landowners may then question the accuracy of his accounts, 
or ^in the absence of such accounts may produce others of their 
own. 

The appellant may then show cause of appeal, and produce his 
evidence in support. For the points on which such evidence should 
bear, the parties are referred to the Report made to the Secretary 
of State for the Home Department on the Ist May 1838,* which 
Report has since been sanctioned by the Legislature. 

The res]M^ndent may answer and produce counter evidence. 

Disputed claims to modus or exemption will be decided. 



** See page 117, ante. 
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LIST OF FORMS. 



NotifB. 

Secretary's letter of inslructions. 

Power of attorney, 

Iiutraction!! as to Bdjournmeill ofmeetiug. 

Form or adjun runic nt 

Inntnictions ai lu AsaiBtanl rQiiimieBionerB, 

Drafi agreement (common foim). 

Draft supplemental agreement. 

DralL agreemeii't between reeters impropriate, &c. and 
landowiieri, contaiaing a provision for a particular 
estate, exempt from the payment of (ilhes. 

Draft agreeoient for a pariah consisting of various town- 
ihips, and in wliicb there ai'e various litheoirnera, 
modules and exemptions from tithes, &c. 

Draft agreement hetwecn rector (sole litbeowner) and 
JandowDeif, in which the general contents of the 
different descriptioua of land are specified, and by 
which land is given for an equivalent part of the tithes 
of the parish. 

Draft agreement, containing clauses as to hop grounds, 
&c. when rector ia sole tilbeowner. 

Draft agreement, containing clauses as to hop grounds, 
where the rectorial and vicarial tithes are vested in 
different persoue or in different rights. 

Requisition as to hop- grounds and market -garde as. 

Declaration for merging tithes. 

Valuer's declaralion. 

Attorney and solicitor- general's ojnnlons as to copying the 

iustrumenla of apportionment. 
Report and instructiona as to surveys. 
InatruclioDs as to forms of apportionment and naps. 
Form of apportiirnment 

Instructions as to settling boundaries under Tithe Act. 
Report as to special adjudications, 1st May, 1B3S (p, 117). 
Memorandum of Commissioners as to rating, 32d Aug. IHSS. 

(See note ("), p. ST.) 
Tlie like as to compulsory cases, S7lh Ang. I8IB. (See 

nole^ib], p.tSj also note('). p. 62, and note ('), p. 68.) 
Notice of Commissioners' intention to make award, and 

letters to oflicialing ministers and churchwarden*, 

with notice. 
Form of awBid. (See p. 136.) 
Course of proceedings in making same Ip. \iB). 
Secretary'^s letter of inslructions (p. IIB). 
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Note. — The Index to Clauses in the Acts 1 Vict c. 69, and 
1^2 Vict. c. 64, are preceded by references to those Acts in 
italics, and the figures standing b^ors thos/r^erences between 
brackets are the chiuses of the original Act affected by the amend- 
ments. 



ABATE, Cla. Page 

actions not to abate by deaths of parties* 47 40 

how to proceed in such cases. •••• 48 — 

ABATEMENT, 

amount of averages to be diminished where any 
has been made by reason of composition 
being higher than value of tithe . • • 37 37 

ACCOUNT, 

to be rendered by tithe-owner in possession 

under distress and entry • • • • • 83 82 

ACT, 

not to affect right to tithes due before commu- 
tation 89 87 

unless specially provided for, does not extend 

to Easter offerings, &e 90 — 

nor to tithes of fish, fisheries j personal tithes (ex- 
cept mills), mineral tithes— nor to tithes 
in London— nor to rent-charge by custom 

— or by Act of Parliament — 88 

limitation or actions for things done under • • • • 94 90 

proceedings under, not removable • * 95 91 

tithe commutation, limits uf 96 92 

for amendment of 6 & 7 W. 4, c. 71 (§ 12, Sec.) 
to be deemed part of that Act, 1 Vict. 

C.69 .-.. 14 109 

to facilitate merger — limits of — I if 2 Vict. 

c. 64 6 116 

analysis of tithe commutation, • — xiv 

lFtc«.«.69 — 93 

1 ^2 Fie*, c. 64 — 110 



142 INDEX. 

ACTIONS, Cla. Page 
may be brought by parties dissatisfied with 
decision of commissioners on feigned issue, 

if yearly value in dispute exceed 202 46 48 

verdict or decision of court to be binding .... -^ 49 

court may award costs — 50 

proceedings not to abate by death of parties . . 47 — 

in case of death of parties how to proceed • • • 48 — 

statute of limitations of, not affected by Act . • 49 51 
limitation of, against commissioners and others, 

for any thing done under authority of Act 94 90 

also under 1 Ftc^ c. 69 14 109 

ADJOURNMENT, 

of parochial meeting by chairman if desired by 

majority '. 20 18 

See Meetings, Notices. 

ADVERTISEMENTS, 

to be inserted of parochial meetings 17 15 

of average price of corn returns 66 58 

not liable to stamp duty 91 88 

of meetings to adjust parochial boundaries, 

1 Fitf». 2 101 

AGENTS, 

duly authorized may act 16 12 

agreement may be executed by — 13 

mode of appointment of — — 

AGR EEMENT, Parochial, 

owners of land and tithe may make for commu> 

tation • 17 IS 

parochial meeting may be called to effect same, 
by owners, of one-quarter value of land, 
great or small tithes — 14 

owners of two-thirds value of land, great and 

small tithes, must join in — 15 

when so made, executed, and confirmed, binding 

on all persons — — 

provisional agreement may be made at paro- 
chial meetings 18 — 

binding on all persons if executed by two- thirds 

of land and tithe-owners in six months .. — 19 

particulars to be observed in preparing 21 18 

commissioners to frame and circulate forms of 22 21 

commissioners and assistant commissioners may 

attend meeting to advise on .23 — 

if hindered by disputes, same may be referred 

to arbitration 24 22 

if referred by owner of particular estates, refer- 
ences not to bind reversioner without con- 
sent of commissioners — 23 

notice of reference may be required by com- 
missioners to be given to reversioners. • • • 24 23 
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AGREEMENT— <row*tntt6rf. Cla. Page 
pending at passing of Act to be valid, if ex- 
' ecnted in like manner as confirmed agree- 
ment 25 23 

patron's consent necessary 26 24 

agreement to be sent to commissioners • 27 26 

inquiry and confirmation by tliem •• — — 

confirmed agreements to be binding — — 

to be commnnicated to bishop • • 28 26 

with ecclesiastical titheowner may include 

20 acres of land by way of commntation 29 ^* 
commissioners in such case to satisfy them- 
selves as to title 30 28 

such agreement to operate as a conveyance . . 31 — 
for land (29, 62,) may be confirmed though 

map inaccurate 1 Vict 1 98 

a like agreement for land may be made after 
award, but before confirmation of appor- 
tionment 62 64 

commissioners may require notice to be sent to 

any person before confirmation 66 67 

not to be impeached after confirmation ..•••• 66 — 
may be made for payment between last com- 
position and commencement of rent-charge 

(89) 1 Vict 10 107 

also for commencement of rent-charge (67.) 

1 Vict c... 11 108 

supplemental, may be made for like purpose, 

ib. — — 

free of stamp duty 91 88 

See Award. 

APPEAL, 

by an issue at law 46 48 

mode of proceeding on • — — 

against rates assessed on rent- charge given to 

owner of same 70 72 

APPOINTMENTS, 

of commissioners 1 1 

assistant commissioners ..••• 4 3 

secretary and other officers — — 

limitation of appointment of commissionersy&c. 6 4 

notification of, to be published in Gazette .... 9 6 

of guardian, by commissioners 16 12 

of agents 16 — 

of valuers, by landowners, after agreement . . 82 29 

of umpire by valuers 33 31 

of person to defend actions in certain cases of 

disability 48 50 

of valuers, by landowners, after compulsory 

award 53 56 

of valuers and surveyors by commissioners ... * 59 61 
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Al'FOINTMENTS-cDBiiiiueff. cia Pn-e 

of assiEtant mniniiiisioiiers to gellle parochial 

boimdaries, 1 Vic; 3 100 

APPORTIONMENT, 

of rent-chBrge by valuers jj SO 

to be made bpr cominiaaloners, if valaation not 

made in six months gj 55 

form of 55 55 

or iiarcpls, need not be stated Id, (S5, S7.) 

1 V'Cl. \. :....' 4 103 

bill gross amnunt of same fixed on parish to be 

stated, ib . . 

mode of caltnre need not be stated, nor 

anionnt charged on Beveral close a if 

tfaree-fbarths of landowners request omis- 

iion, (SS,) 16. 5 lOJ 

ipecial, of rent-charge, on lequest of landowner SS fi9 

estrBexpenBeilhereof,peid by party reqiiirins 00 

special, further provininna for (21, SO, 55, 58.) 

I Vict ■- 106 

draft of, to be sent to commLasioners 60 62 

objections to, to be heard and determined by 

com mission era or assistant com mi asioners 01 63 
draft copy need nt' ■ - - * 

hear objection! 

owner, (61.) 1 Viel fl 104 

landowners may agree 10 ^ve twenty acres of 

land before confirmation of 62 64 

may be confirmed as to agrcemont for land, 

thoMRh map Inaccurate, (20, Ba.) 1 Vict.-- 1 OB 
confirmation of, by commls«iniieri - - ■ ■ 63 65 

copies of, to be sent to registrar of diocese, in> 

cnmbent and churchward ens 114 §6 

vaiiintary, may be confirmed thongh map inac- 

curalB. or quantities incorrectly stated, 

(36, 65,60,61,63,61.) 1 Vkl 1 gs 



dence, 16 ] gg 

rs may require notice of, to be given 

anner,Ji:c.anddeteriQineobjeclioiis 66 67 

not to be impeached after confiiTOation 66 — 

may be altered by commissioners of land-tax. . 73 74 
copnierparlB of, altered, sent to registrar and 

incumbent 76 

eipenaea of, borne by landowner 75 77 

expenses of, rficoiered by warrant of distress 76 — 

of rent-charge in cases ot^death or removal .. 86 S5 
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ARBITRATION— cofi^nufd. da. Page 
owner of particniar estate, not to bind rever- 
sioner without commissioners' consent. ... 24 23 
reversioner may be made party to reference . . 

ARCHBISHOP, 

of Canterbory to appoint one commissioner .. 1 i 

and supply vacancy • 

when tithes belong to, consent of crown neces- 
sary to commutation 26 24 

ARREARS. See Distress, Entry. 

of rent-charge, how recovered 81 80 

recoverable for two years only 81 

or two year* over and above time of possession 

under entry 82 82 

ASSISTANT COMMISSIONERS. See Com- 
missioners and Assistant Commissioners. 

to act as delegated by commissioners • • . 4 3 

what powers may be delegated to 11 7 

to be specially appointed in cases of separate 

adjudication 39 40 

or for settling boundaries of parishes, (24, 45.) 

1 Vict .... 2^8 100 

may lake oath of office before two justices or 

master extraordinary in Chancery, (9.) t6. 13 109 
I ASSISTANT SECRETARY, 

I appointment of 4 ^3 

'- salary of ......•••»...•,. 7 4 

ATTORNEY, Power op, 

form for appointing agent 16 13 

free of stanip duty 9I 88 

AVERAGE, 

where compulsory award, tithes to be valued 
according to average value for 7 years 
, preceding Christmas 1835 -••... . 37 35 

I deducting expenses of collecting, preparing for 

sale and marketing — 

'\ ' annual value to be calculated on compositions, 

if any, di>ring the 7 years ■ — 36 

provision in eases of abatement where compo- 
sition too high — 37 

f rates, charges, &c. to be included — — 

I if same does not fairly represent value, power 

^ to commissioners to increase or decrease 

same one-fifth 38 38 

in case of fraud, colhiHion, length of time, pe- 
culiar interest, or special circumstances 
to be reserved for special adjudication • • . • — 39 
commissioners to report to Secretary of State 
how discretion for varying in special cases 
to be exercised • • • • — -^ 
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AVERAGE— cundniwd. Cli. F^e 

comniissioDera report accordingly, and on cop- 

picpsand eupcnaes 38 I IT 

bIed tu report special caaea SO 40 

in caseanf hops, fruit, and garden produce, liow 

to be aicerlained .,,, Jo — 

or in case of coppices 41 4| 

caluuiatioD tiiereon in report — 129 

provision foi' ciiatige of culture la hop grounds 

and market gardenii ..,,'- 12 42 

liow to be aacerluncd in casea of exemption 
by reason orenclosnie or convernioD from 
beatii or waste, or of being glebe, or of 
land fofmerly of privileged order 43 44 

or in cases of modus, composition real, pre- 
scriptive, orcustomHry payment 4i 4S 

pii^e of grain tJ be cotaputed from weekly 

averages of corn returns 57 SS 

niDoey value of corn renl-cbarge to vhtj 
every year according lo average price of 
grain for seven years ending preceding 
Christmas OT OS 

prices for seven years ending Chriatroas ISJH 

(56.)! Viet. 7 105 

AWAltD, 

compulsory — of renl-charge, nhere no pi cvious 
parochial agrcemeni, may be made after 
Ist October, ISSa 3G 33 

upon average value of tithes for heven years, 

ending Christmas ISJS 37 S5 

or of average of composition or rent of tithes 

of average may be varied by cominlesionere, in 

report thereon — 118 

how special adjudicaiians are to be dealt nith 38-0 S9 

report ihernoD — 126 

as to hops, frnlt, and garden produce 40 40 

as to coppices 4I 41 

report thereon — 126 

providing fur change of cultdte in bop grounds 

and market-gardens 42 a 

at lopanial exemiitions by reason of enclosnres, 
conversion from heath, waetc, glebe, or 

possessions formerly of privileged order.. 43 44 

as to mo doses and other eiemp lion a 44 45 

disputes and objections ID, may be disposed of 

by caujniissioners 4B 47 

subject lo appeal at law 46 iti 

draft of, to declare total rent-charge of parish, 
and contain particulars as in parochial 

agreement 30 52 
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AWARD, continued, Cla. Page 
meeting to be held for heariDg objections to 

draft 51 63 

objections to be determined by commissioners — — 
to be confirmed by tbem, after meeting held 

and objections disposed of 52 54 

commissioners may require notice of, to be sent 

to any person before confirming ..••..•• 65 67 

not to be questioned after confirmation 66 — 

expenses of hearing and determining objections 

to be paid as commissioners think fit .... 78 76 
expenses of, by landowners and titheewners in 

such proportions as commissioners direct. . 74 77 

report thereon •• — 127 

to be recovered by warrant and distress. • . . • • 76 77 

- not liable to stamp duty 91 88 

BARREN LANDS. See Reclaimed Lands. 

BISHOP, 

when tithes belong to, consent of crown neces- 
sary to commutation 26 24 

notice of agreement as to ecclesiastical tithe to 

be sent to 28 26 

BOUNDARIES, 

power for arbitrators to settle disputes respecting 24 S2 

the like for Commissioners • . • 45 47 ■ 

parochial, or district, may be settled by com- 
missioner or assistant commissioners on 
request of two-thirds of landowners, (24, 

45.) 1 Fie* , 2 100 

notice of proceedings to be given and pub- 
lished, i6 —101 

appeal against decision by certiorari to Queen's 
Bench, may be brought in six months, on 
certain conditions, otherwise decision 
final, ib 3 102 

CANTERBURY, ARCHBISHOP OF. See 
. Archbishop. 

L CERTIORARI, 

^ proceedings not to be quashed nor removable by 95 91 

i may lie against decisions respecting parochial 

I boundaries under 1 Vict, c. 69 • • • • 3 102 

I CHANCELLOR, Lord. See Patron agb. 

CHARGES. See Rates.— Incumbrances. 

COMMISSIONERS, 

number, appointment and removal I 1 

vacancy, how to be snpplied • • • — — 

continuing commissioners or commissioner may 

act in case of vacancy — 2 

style of. ......••#••• •••• 2 — 

two may sit as a board — — 
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COMMISSIONERS-con^iniced. cia. Page 

to have common seal • 2 2 

awards of, &c. and copies thereof when sealed, 

evidence ....•.•.. — — 

to report proceedings, and make annaal report 

to secretary of state •• 3 — 

annaal report to be laid before Farliament. • • • -— — 

may appoint assistant commissioners ....* 4 3 

also secretary and other officers. ••• — — 

salaries of » 7 4 

to be paid out of Consolidated Fnnd .... 8 5 

may delegate powers to assistant commissioners 11 7 

exception when seal required ••• — — 

may revolce delegation — — 

and act notwithstanding delegation — — 

to appoint guardians for persons nnder disability 15 12 

to frame and circulate forms of agreements ... 22 21 

note thereon — 136 

to canse inquiry to be made, and require proof 

before confirmation of Agreement ...... 27 25 

confirmation of, necessary to make parochial 

agreement binding — — 

to communicate same to bishop before con- 
firmation 28 26 

powers of making compulsory award after 1st 

Oct. 1838 30 33 

See Award. 
to report to secretary of state before Ist May, 
1838, how discretion to be exercised in 

making special adjudications 38 39 

report accordingly .•••• — 117 

to report all special cases to secretary of state 39 40 
confirmation of, necessary to make award 

binding , 52 54 

the like as to apportionment 63 65 

See Apportionment. 
may require notice to be sent to reversioner or 
other person before confirmation of agree- 
ment, award, or apportionment 65 67 

consent of, necessary to owners of particular 

estates charging costs on estates 77 78 

and to the sale of buildings and sites, and 

investment of proceeds 87 85 

and to compensation on surrender of leases 88 86 
and to special provision in parochial agree- 
ment for including Easter offerings, &c^ . . 90 87 

letters and packets postage free 92 89 

See Commissioners and Assistant Commissioners. 

COMMISSIONERS and ASSISTANT COMMIS- 
SIONERS, 
not to sit in House of Commons ••«•.. 5 4 
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COMMISSIONERS and ASSISTANT COMMIS- 
SIONERS— coniinue^i. da. Page 

appointment limited to ^ve years 6 4 

salaries and allowances to...., 7 

oath to be taken by 9 fi 

may be taken by assistant commissioner 
before two justices, or master extraor- 
dinary in Chancery, 1 Fic^ «.... 1$ 109 

notification of appointments to be Gazetted • • 9 5 
may summon and examine witnesses, call for 

returns and production of papers, &c. . . . 10 6 

administer oaths or declarations — — 

may attend parochial meetings, and advise com- 
missioners of agreement *.«,• 23 21 

before commissioners confirm agreement, in- 
quiry whether same onghtto be confirmed, 

to be made by ....^ 27 25 

where no agreement, value of tithes maybe ascer- 
tained and awarded after! st Oct 1838, by 36 S3 
average of seven years preceding Christmas 

1835, to be ascertained by 37 35 

hee Average* 
to hear and determine suits and disputes 

whereby award hindered 45 47 

decision of, subject to appeal to issue at law . . 46 48 

may state special case — 49 

to nx and give notice of meetings for hearing 
objections, adjourn and appoint further 
meetings and further valuation, and amend 

draft of award 51 63 

afler amendments made, to send award to ofiice 

of commissioners •••••• 52 54 

See Award. 
to call parochial meetings for choosing of valuers 53 55 
to apportion if valuation not completed in six 

months....* 54 — 

may apportion specially at request of landowner 58 59 
to have power of valuers as to entry on lands.. 59 61 
may hear and determine objections to appor- 
tionment, and amend same, and give notice 
of, adjourn, and call further meetings for 

that purpose 61 63 

See Apportionment. 
limitation of actions against, and protections . • 94 90 
may settle parochial boundaries, IFtc^ 2-3 100 

COMMISSIONERS of WOODS and FORESTS, 
to be substituted as owners where lands and 

tithes vested in His Majesty 13 11 

COMMUTATION. See Agreement, Award, 
Apportionmfnt, Rent- charge. 
tithes due before, not afiected • • . . . 89 87 
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, COMMUTATlON-co«*iMU«rf. Cla. Page 

except when sum agreed to be paid between 
i ' last payment of composition and first pay- 
{ •,. ment of rent charge, 1 Ftc^ 10 107 

I J COMPENSATION, 

1 \ to be directed by commissioners to be made to 

[ A lessee surrendering his lease • • • 88 86 



COMPOSITIONS. See Moduses. 

real included nnder the word Tithes 12 R 

basis on which rent- charge grounded in com- 
pulsory award 37 S4 

See Award. 
COMPULSORY CASES, 

see note on same ••• < ••••••••• — 130 

CONFIRMATION, 

of agreement • ..•• 27 25 

of award. 52 54 

of apportionment 63 66 

the above, after — not to be questioned .... 66 67 
See Agreement, Award, Appor- 
tionment, Commissioners, Notices, 
Meetings, Objections, Patron. 
Also 1 Vict C.69, ^],&c. 
CONSENTS, 

to calling parochial meetings, one-fourth inte- 
rest in lands, or great and small tithes. ... 17 13 ^ 
to parochial agreement, two- thirds interest in 
lands, and in great tithes, and in small 

tithes — 14 

interest to be ascertained by poor-rate 19 17 

of parties to arbitration 24 22 

of commissioners to make agreement binding 

on reversioners — 23 

. of crown ) necessary to agreement for ecclesias- 
tical tithes by archbishop or bishop 26 24 

of patron in case of agreement by incumbent — — 
of commissioners to make agreement binding. 27 25 
of landowners to appointment of valuers .... 32 29 
of commissioners to apportionment ...•••.••• 63 65 
of commissioners of land-tax to change of ap- 
portionment • ••• 72 74 

of two justices to change of apportionment by 

commisMoners of land-tax — 75 

of commissioners to charging costs of commu- 
tation, in certain cases on the land 77 78 

or on the benefice 78 — 

of commissioners to sale of buildings and sites 87 85 

COPPICE WOOD, 

valuation of tithes of •••••.••••• 41 41 

report on mode of ascertaining rent-charge of — 126 

calculations thereon (41.) — l'J9 
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CORN RETURNS, Cla. Page 

comptroller of, to publish average of, in Gazette 56 68 
averages of prices for 7 years ending Cliristmas, 

18S5,(66.)lFw* 7 105 

CORNWALL, DUCHY of. See Patronage. 

when lands or tithes vested in His Majesty in 

rightofyOfficersof tobesabstitutedas owner 13 11 

CORPORATE BODY, 

designated by the word * person* 12 8 

COSTS, 

of issue, or special case to be in discretion of 

court 46 48 

may be charged by owner of particular estate, 

on estate for twenty years 77 78 

may be charged by ecclesiastical persons on 

benefice for twenty years 78 — * 

proceedings after satisfaction tendered 04 90 

report on mode of charging parties with — 127 

CROWN, Consent of. See PATnoNAGE. 

CULTIVATION. See Hop Grounds. 

provision for change of t 42 42 

statement of mode of, may be dispensed with in 

certain cases, 1 Vict 5 104 

CUSTOM, 

tithes due by, on lands or houses in county or'town 

not affected, unless specially provided for . 90 87 
if specially provided for, provision to be binding — — 

DEATH of PARTIES, 

actions and proceedings not to abate by • • • • • • 47 50 

proceedings in certain cases after 48 — 

apportionment of rent-charge in cases of death 

or removals 86 85 

DECLARATION. See Commissioners, and As- 
sistant Commissioners. 

witnesses may be examined on • , 10 6 

to be subscribed by valuers before acting .... 34 32 

DEEDS, 

ofmergerfree of duty (71,91.) iFice 12 109 

the like under 1 ^2 Vict,c.6A 2 114 

DISPUTES, 

See Suits and Disputes. Also note, p. 130. 

DISTRESS and ENTRY, 

distress may be resorted to when expenses of 

award and apportionment unpaid 76 77 

for arrears of rent-charge after twenty-one days 81 80 

entry after forty days 82 81 

upon Quakers* goods 84 83 
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j DISTRESS and ENTRY— coirfiMu^d. cia. Page 
V to extend to all lands within parUh notwith- 
standing apportionment 85 84 

for rates and charges assessed on owner, 

1 Vict 8 105 






DISTRICT. See Interpretation. 

included nnder the word Parish 12 8 

may be defined by commissioners • — — 

EASTER OFFERINGS, 

not affected by Act, unless specially provided 

for 90 87 

in that case provision binding — — 

ECCLESIASTICAL TITHEOWNER, 

agreement of, invalid without consent of patron 26 24 
may lake twenty acres of land in parochial 

agreement, by way of commutation .... 29 26 
commissioners to satisfy themselves of title, Sec. 30 2S 
expenses of investigating title, &c. to be borne 

by landowner — — 

agreement for such to operate as conveyance. . SI — 
provisions of Act in cases of legal disa- 
bility to apply to parties to — 29 

commissioners not to award laud 50 53 

after apportionment, but before confirmation, 

landowners may agree for land, &c 62 64 

where lands so given, the tithes or rent-charge 
thereof not to be charged on the lands of 

theparish 68 70 

may charge costs on benefice for twenty years. 78 78 
See Land, Patron, Tithes. 

ELEGIT, WRIT of, &c. See Joint-owner. 

ENCLOSURE, 

how lands exempted by reason of, to be dealt 

with 43 44 

from what time rent-charge payable on lands 

exempted by reason of, prior to 18B5 67 69 

ENGLAND and WALES, 

6 & 7 FT. 4. c. 7, to extend to 96 92 

1 Vict,c.69 14 109 

1 i^ 2 Fie*, c. 64 6 116 

ENTRY. See Distress. 

ESTIMATE, 

how to be made of value of tithes in parochial 

agreement 21 18 

the like in award.. 37 34 

See Average, Award, Commissioner* and 
Assistant Commissioners. 
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EVIDENCE, Cla. Page 

instruments under seal, and sealed copies to be 

received in 2 2 

power of commissioners to call for persons, 
deeds, papers, terriers, &c., administer 

oaths, and examine 10 6 

inquiry and proof, that agreement ought to be 
confirmed to be called for, before con- 
firming 27 25 

recitals and statements, when to be deemed 

satisfactory 64 67 

when not conclusive, 1 Vict 1 99 

expenses of witnesses, how to be paid 73 76 

persons wilfully giving false, guilty of perjury . . 93 90 
subscribing false declaration^to suffer penalties 

of perjury •••• — — 

refusing to attend and give, wilfully altering, 
withholding, destroying, or refusing to pro- 
duce any book, &c. or copy, a misdemeanor — — 

EXECUTION, Writ of. See Joint-owner. 

EXEMPTIONS, 

particulars to be set forth in parochial agree- 
ment 21 18 

lands to have full benefit of, in vahtation by 

valuers 33 31 

how to be dealt with in cases of enclosure .... 43 44 
conversion from barren heath, or waste, or 

beingglebe, or lands of privileged order.. — — 
due allowance to be made for same in cases of 

moduses, &c •••••••••• 44 45 

claims of, to be determined by commissioners 45 47 

subject to appeal from decision t 46 48 

lands to have benefit of, in valuation by com- 
missioners 54 56 

to attach to rent-charge as to tithes for which 

same commuted 71 72 

from operation of Act ..»•• 90 87 

from stamp duty 91 88 

the like, I Vict. c. 69. 12 109 

X S; 2 Vict. C.64 2 114 

from postage 92 89 

EXPENSES. See Appeals, Apportionment, 
Award, Costs, Salaries, Witnesses. 

EXTENT, Writ of. See Joint-own bb. 

EXTRA-PAROCHIAL. See Parish. 

FARMER. See Tenant. 

FISH, or FISHING, 

lithes of. Act does not extend to, unless spe- 
cially provided for « • • 9G 87 

in that case, provision binding 
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FORMS, 22 136 

note on — -,■■. 140 

list of, issued by commissioriErs 

FRUIT, , ^ - 40 40 

valnation of lithea of ■•- ■ ,„. 

noU as 10 effect of veduciion of duty on — 12« 

GARDENS, MARKET, ^0 

valuation of tilliea of .„ 

; 1 jv._ .hanno nf riiltnre - ** ^ 



proTiMon for change of culture . . 
HEATH. See REri.iinED Lands. 
HEREDITAMENTS, ^_, ,, ,09 

deBignated by the word ' lands '■« 

HOPS, . .. c 40 42 

valaationoftithesof ■■- ■■■ ^" _ 

provision for change of culture of hop-groiioria 43 

HOUSES, , , ... 

tithes on. not affected by Act, unless .peciBlly 

provided for ■ ^ 

and in thiit rase, provision binding 

INCUMBRANCES, 

rent-charce liable to same, as tithes " '' 

See RxTEs. 
INTERPRETATION CLAUSE, 

person— singular number, and the converse- 
masculine gender, and the converse— lands 

tithes— pariah and parochial 12 t 

landowner- titheowner— joint- owners — o 

ot'lVici. e,69, same as Tithe Commatation Act 14 lOB 
the like as to pnrson— lands —tithes (12.) 

1^9 Viet..... 5 "C 

JOINT-OWNER, See Inierphbtation Clause. 
certain lessors and lessees, persons in posses- 
sion under Bequest rati on, extent, elegit, or 
other writ of execution, or as receiver to be, 
with person against whom soch writ, Bic. 

issued la 10 

JUSTICES, 

con ent of two, required to alteration of appor- 
tionment by commissioners of land-tax -- T2 75 
KINtJ, THE. See IVTAjESTY—PATnoNACE— Person. 
LANCASTER, DUCHY OF. See Patronage. 
where laud or tithe vested in His Majesty in 
right of, chancellor of to be substitoted 

as owner I3 n 

LAND. See Parochiai, Agheememtb 

aoacresmay begivFii in parochial 'agreement 
by way of commutation with ecclesiaatieal 
titiieowner , gg 2g 
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LAND— con^tttfd. Cla. Page 

award of commissioners not to give land 60 62 

after apportioDmenty bat before confirmation, 

landowner may give like 20 acres ..•••• 62 64 
where sucb agreement, to annnl former agree- 
ment for land •••••• , « — 65 

See Ecclesiastical Titheowner. 

Lands, landowner, see Interpretation 
Clause. 
to inclade messnages, lands, tenements, and 

hereditaments 12 8 

after 1st January following confirmation of 

apportionment, discharged from tithes . . 67 67 
or afler other 'days fixed in certain cases by 
parties to vofuntary agreements, 1 Vkt,. 11 108 

LEGAL DISABILITY, 

who to act when parties under ••. 16 12 

LESSOR Sc LESSEE. See Agrbembnt— Compeh- 
sATioN — Interpretation Clause— Tenant. 

where joint owner 12 8 

provisions for surrender of lease of tithes .... 88 86 
See Intebpretation Clause. 

LIABILITY, 

of land to rent-charge 67 67 

exemption of owners of land from personal ... — 69 

of rent-charge to rates and taxes 69 70 

and incumbrances, &c, as tithes 71 72 

of tenant dissenting from rent-charge to laud- 
lord for tithes 79 79 

of all the lands of same owner in the parish to 

distress and entry for arrears 86 84 

See Rates. 

LIMITATION, 

statutes of, not to be affected 49 61 

LOCAL ACTS. See Enclosure, Reclaimed Lands. 

rent-charge of tithes authorized to be sold, &c. 
under, to be saleable, &c. in like manner 
under this Act 71 73 

powers under, to be applicable — — 

money arising from sale of such rent- charges 
to be invested, &c. in same manner as 
under such — — 

payments in lien of tithes under, excepted from 
this Act, unless specially provided for in 
parochiid agreement 90 87 

LONDON, 

tithes in, not affected by Act, unless specially 

provided for ••....•••• 90 — 

and in that case, provision binding — — 

I 
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MAJESTY, HIS. See Chancellor. Commis- Cla. Pag« 
8IONRRS OF Woods and Forests. Duchy of 
Cornwall. Duchy of Lancaster. Patron- 
age. Person. Treasury. 

designated by the word Person •• 12 8 

MAP. See Plan. 

MEETINGS, 

parochial may be called to effect compulsory 

agreement, and mode of calling same • • • • 17 IS 
persons attending, to bear their own expenses — 15 

mode of proceeding ••«••• 18 — 

may be adjourned 20 18 

notice of adjournment — — 

commissioners and assistant-commissioners may 

attend 23 21 

valuers to be appointed at, or like meetings 

to be called for such appointment 82 29 

may agree to adopt plans, Sec, already made 35 33 
to be held for hearing and determining objec- 
tions to award 51 53 

to be called by commissioners, for choosing 

valuers, after compulsory award . » 53 55 

to be held for hearing and determining objec- 
tions to apportionment 61 63 

for determining parochial boundaries, 1 Vict. . . 2 100 

MERGER, 

reut-charee not to be liable to 71 74 

tenant in fee-simple or fee-tail nay by deed, 

approved by commissioners, effect — — 

persons having power of acquiring fee-simple of 

tithes or rent- charge may exercise power 

of appointment by way of, 1^2 Vkt 1 114 

also persons having life estate in land and 

tithes, settled to same uses, t6. j 3 115 

also copyholders, ib 4 — 

deeds of, not liable to duty, 1 Ftct. 12 109 

„ „ l§-2 Vict 2 114 

MESSUAGES, 

designated by the word Lands 12 8 

MILLS, 

tithes of, included in Act 90 88 

MINERALS, 

tithes of, not included, unless specially pro- 
vided for — 87 

and in that case provision binding...., — — 

MODUSES, 

how to be dealt with on parochial agreement . . 21 20 

and apportionment by valuers 33 31 

and award «•..•».... 44 45 
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MODUSES— cowftnucd. Cla. Page 

if any competent decision made before award, 

commissioners to act tiiereon •— 46 

See Exemptions. 

MORTUARIES, 

Act does not extend to, unless specially pro- 
vided for 90 8T 

in that case provision binding — — 

NOTICES. See Agreement. Avtard. Com- 
missioners. Ordinary. Parochial Meet- 
ings. Patron. 

requisite to call parochial meetings 17 15 

of adjournment 20 18 

fonns of, to be framed and snppUed by com- 
missioners 22 21 

of intention of commissioners to make award in 

any parish, after Ist October, 1838 S7 35 

by patron, or by owners of half the value of 
lands, or great or small tithes, of average 

not representing fair value 38 38 

by owner of hop grounds, orchards, or garden 

grounds, for separate valuation 40 40 

by owners of coppices, or of tithes thereof .... 41 41 

the like notice in cases of exemptions 43 44 

for inspection of draft of award, and of meeting 

to hear objections to award ^ • • • • 61 53 

of adjournment thereof — 54 

of parochial meeting to appoint valuers, after 

award 53 55 

for inspection of draft apportionment, and 

meeting to hear objections 61 63 

and of adjournment thereof — — 

for inspection of deposited copy to party 

havingcustody of same 64 66 

of agreement, award, or apportionment to be 
sent before confirmation to reversioners 
and other persons as commissioners may 

require 65 67 

of tenant at rack-rent dissenting from commu- 
tation 79 79 

of rent-charge being in arrear, before distraining 81 80 
of writ to assess arrears and inquisition by 

sheriff 82 81 

before commencing actions .. ^ ...•••.• 94 90 

to be given and published on inquiry into pa- 
rochial boundaries, 1 Vict 2 101 

of application for certiorari, ib • 3 102 

to be given to occupiers in case of intenUon 
to recover from them rates assessed on 
owners, (70) t6 <.••• 8 106 
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OATH, , Cla. Page 

of commissioners and assistant-eommissioDers 9 6 
witnesses may be examined, and production 
of books, deeds, papers, terriers, maps, 

&c. called for, upon 10 6 

assistant-commissioners may take, before two 
justices, or masters extraordinary in Chan- 
cery,(9.)l Viet 13 109 

OBJECTIONS, 

to special award, to be heard and determined 
by commissioners or assistant commis- 
sioner specially appointed S9 40 

whereby making of award hindered, time and 
place for hearing and determining, to be 
appointed by commissioners, whose deci- 
sion to be final 45 47 

subject to appeal at law when annual value 

exceeds 20j. ••• •• 46 48 

to award, to be heard and determined by com- 
missioners or assistant commissioners .... 51 53 
the like to apportionment 6L 63 

no meeting for, necessary where only one land- 
owner, (45.) 1 Ftc^...... • 6 104 

by reversioners or other interested persons to 

be heard and determined in like manner 65 67 

OCCUPIER, See Tenant. 

OFFICERS, 

appointment of,underAct*.«« 7 4 

salariesof** ^••••••^^••••••*.*.. 8 5 

ORCHARDS, 

valuation of 40 40 

ORDERS, PRIVILEGED. See Exemptions. 

OWNER. See Interpretation Clause. Agree- 
ment. Appeal. Award. Actions. 
Joint-owner. 

same person owner of land and tithes may be 

dealt with in both characters 14 12 

may appoint agent .•••.•.••...• •••• 16 — 

of particular estate not to bind reversioner by 
reference to arbitration without commis- 
sioners' consent. . • 24 22 

may charge particular estate with costs in cer- 
tain cases 77 78 

all lands of same, subject to distress, notwith- 
standing apportionment .••••••.. 85 84 

may be assessed to rates on rent-charge, instead 

of occupier (70.) 1 Vict.... 8 105 
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PARISH atad PAROCHIAL. See Interpreta- Cla. Page 
TioN Clause. 
to inclade extra-parochial places — townships — 
districts, impropriations or appropriations, 

portions, or parcels, of tithes ••.'.•• 12 8 

See District. 

PARLIAMENT. See Commissioners and Assist- 
ant Commissioners. 
tithes due by Act of, not affected by this Act. . 90 87 

See Local Acts. 

PAROCHIAL AGREEMENTS. See Agreements. 

PAROCHIAL MEETING. See Meetings, Pa- 
rochial. 

PATRON. See Patronage. 

consent of, to agreement necessary ••••••••.. 26 24 

PATRONAGE, 

in His Majesty, how to be represented 13 II 

in persons under legal disabilities 15 12 

PENALTIES. See Evidence. 

for abuse of privilege of sending letters postage 

free • 92 89 

PERSON, 

to include the Ring 12 8 

body corporate, aggregate or sole — — 

- several persons or parties • •••*....»• — — 

See Interpretation Clause. 

PLAN, 

productions of, on oath, may be called for by 

commissioners and assistant commissioners 10 6 

valuers may use old plans and surveys 35 33 

to be drawn on paper or parchment, and refer- 
red to in every apportionment • • 55 57 

rate of allowance for making 59 61 

to be sent with apportionment to office of 

commissioners • ■ 60 62 

to be annexed to engrossment of apportion- 
ment 63 65 

after confirmation, to be received in evidence 64 66 
except where inaccurate, and in that case sig- 
nature of commissioners to be evidence 
only of being the map or plan referred to in 

apportionment, (64.) 1 Vict, I 99 

expenses of production, how to be paid 73 76 

of surveyors, &c 74 77 

of or incident to apportionment 75 — 

how expenses to be recovered • • 76 -^ 

l3 
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PLAN— con*»JMC«d. Cla. Page 
where same may be charged on estates by 

owners 77 75 

or on livings by incumbents 78 — 

penalty on altering, withholding, destroying, 

or refusing to produce 93 90 

PORTIONS OR PARCELS OF TITHES. See 

Parish. 

POSTAGE, 

correspondence of commissioners free from .... 92 89 

POWERS. See Commissioners and Assistant 
Commissioners. 

PROCEEDINGS. See Commissioners. 

not to abate by deaths • 47 60 

in case of deaths • 48 -^ 

not to be quashed for want of form 95 91 

QUAKERS, 

recovery of rent- charge from 84 83 

RACK-RENT, Tenants at, 

may dissent from paying rent-charge, but re- 
main subject to tithes • . . 79 79 

See Compensation — Tenant. 

RATES, &c. 

interest of parties to agreement at parochial 

meetings to be ascertained by poor-rate . . 19 17 

tithes to be valued in cases of compulsory 

awards as subject to 37 87 

when paid free of rates equivalent to be added — — 
the like as to hops, fruit, and garden pro- 
duce 40 41 

the like as to coppice 41 42 

the like as to cases of partial exemption, 

glebe, 8^c 43 45 

rent-charge to be liable to • 69 70 

to be recovered of occupier, who may deduct 

same from rent or rent-charge 70 — 

owner of rent-charge to have appeal and reme- 
dies against rate as if assessed ...•.••••« ^ 72 

owner may be assessed, (TO. )l Vict, .••«.... 8 105 

mode of recovery from occupiers in that case, 

ib —106 

collector's receipt discharge for rent pro tajito — — 

RECLAIMED LVNDS, 

how to be dealt with in cases of conversion 

from barren, heath, or waste... 43 44 

from what term rent-charge upon, to be payable 67 69 
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REMEDIES, Cla. Page 

for recovery of rates, &c on rent-charge .... 70 70 

owner may be assessed for rates, (70) I Vict .. 8 105 
the like of other charges on rent-charge as 

against tithes 71 72 

for recovery of expenses of award, apportion- 
ment, &C. 76 77 

for recovering arrear of rent-charge by distress 81 80 

byentry 82 81 

account, how rendered • • • 8S 82 

against Quakers • » « • • • . . 84 83 

See Appeal, Arrears, Distress and Entry. 
Tbnant. 
RENT-CHARGE. See Agreement, Award, Ap- 
portionment, Owner, Remedies. 

parochial agreement for • . 17 13 

confirmation of 27 26 

apportionment after . • . • 33 SO 

award of 50 52 

confirmation of • 52 54 

apportionment after 64 55 

apportionment of, form of 55 66 

connrmalion of 63 65 

corn rent-charge on distinct lands 
or parcels need not be stated 

in, (55, 57, 67.) 1 Vict 4 103 

may be fixed on particular lands in certain 

cases, (21, 50, 55, 58.) 1 Vict 9 106 

payable from 1st January nf'xt following, con- 
firmation of apportionment 67 67 

from what other days, may be made payable in 

certain cases, (67)1 Vict •• 11 108 

recoverable by distress and entry • 67 69 

how variable — — 

money prices of conversion in every case of 

commutation, (56, 57.) 1 Ttct. ' 7 105 

no person personally liable for 67 69 

payment of on reclaimed lands postponed till 

tithes would have been payable — — 

liable to parochial and county rates 69 70 

subject to same incidents as tithes •••• 71 72 

if refused to be paid by tenants at rack-rent, 

landlord may take tithes 79 79 

if paid by tenant, may be deducted from rent 80 80 

arrear of, may be distrained for 81 — 

power of entry for, when 40 days in arrear . . 82 81 

recovery of, from Quakers 84 83 

distress for arrears of, to extend to all lands of 

same owner in parish 85 84 

not payable for lands destroyed by sea, or 

natural casualty — — 

Kpportionraent of, in case of death or removal 86 85 
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RENT-CHARGE— con^iwtted. Cla. Page 

upon honses or lands in city or town, or under 
local Act, not included in Act unless by 
special provision in parochial agreement 90 87 
See Local Acts* 

REPORT, See Commissioners. 

of 1st May, 1838, on special cases • . . . . 38 117 

note thereon — 136 

RETURNS, 

commissioners may call for « • 10 G 

RETURNS of CORN, 

to be inserted in Gazette . . • 56 58 

prices on which conversion of corn rent-charge 

calculated, (66.) 1 Vict 7 105 

price of rent-charge regulated by 57 58 

REVERSIONER, &c. 

reference not binding on, without commis- 
sioners* consent 24 23 

may be made party to reference — — 

commissioners may require notice of agreement, 
award, or apportionment to be sent to, 
and hear objections before confirmation . . 65 67 

REVOCATION. See Commissioners. 

SALARIES, 

of commissioners and assistant commissioners^- 
secretary — assistant secretary — clerks— mes- 
sengers and officers 7 4 

to be paid out of consolidated fund 8 5 

SEAL of COMMISSIONERS. See Commissioners. 

documents under seal to be received in evidence 2 2 

power to do acts under, cannot be delegated 

to assistant commissioners 11 7 

commissioners may nominate guardians in cer- 
tain cases of legal disability under hands 
and 15 18 

pending agreements if confirmed under hands 

and — as valid as parochial agreement .... 25 23 

confirmation of parochial agreements to be 

under 27 25 

commissioners may nominate guardians^ &c. in 

cases of legal disability, or deatlis of parties 48 50 

confirmation of awards to be under 52 54 

the like of apportionments • • • 63 65 

two copies of confirmed apportionment to be 

made under, for depositing • 64 66 

directions as to sale of buildings to be under 

hands and • 87 85 

surrenders of leases to be confirmed under. • • • 88 86 
. letters to be sealed with 92 89 

inaccurate maps not to be sealed, (64.) 1 Vict l 99 
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SEALS OF COMMISSIONERS, Cla. Page 
report as to exercise of discretion in certain 

cases to be ander liands and 88 39 

report of special cases, ditto 39 — 

SECRETARY, and ASSISTANT SECRETARY, 

appointment of, by commissioners 4 3 

salary of 7 4 

SECRETARY of STATE, 

to appoint two of the commissioners » 1 1 

may remove any commissioner, jointly with 

archbishop of Canterbary — — 

to appoint to vacancy of commissioner appointed 

by him — — 

information of proceedings to be given to. ••• 3 2 

annual general report to be sent to «... — — 

report of, how discretion as to special eases to 

be exercised, to be sent to..*.. 38 39 

report accordingly — 117 

report of special cases to be sent to 39 40 

report as to tithe of coppice wood, to be sent 

to 41 42 

report accordingly •.... — 126 

SEPARATE ADJUDICATIONS. See Couuis. 

810NERS. 

in what cases to be made •••••• 38 39 

howtobemade •• ••• 39 40 

SEQUESTRATION. See Joint-owner. 

SPECIAL CASE, 

may be stated by commissioners for decision of 

court of law 46 49 

jury may find a verdict subject to — — 

judgment of court on, binding on all parties. . — 60 

SPECIAL CIRCUMSTANCES, 

may be separately adjudicated 38 39 

report thereon ..•• ••• — 125 

STAMP DUTIES, 

exemptions from •••••••• 91 88 

1 Vict.c.69... 12 109 

1 8f 2 Vict. c. 6i 2 114 

STATUTES referred to, 

as to townships, 13 & 14 Car. 11. c 12 12 8 

as to vacant benefices and dignities, 6 &6 W. 4. 

c. 30 — 10 

woods and forests, 10 Geo. IV. c. 50 13 II 

Duchy of Cornwall, 1 & 2 Wm. I V. c. 5 — ~ 

barren heath, 2 & 3 Ed. VI. c 13 43 44 
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STATUTES— coti*tni«?d. Cla. Page 

modus deciraaDdi, 2 & S Wm.IV. c. 100 43 44 

limitations, 3 & 4 Wm. TV. c. 27 49 52 

corn averages, 9 Geo IV. c. 60 66 58 

Quakers, 7 & 8 Wm.III. c. 34, 1 Geo.I. Stat 2, 

c. 6, 53 Geo.III. c. 127, 6 & 6 Wm.IV.c.74 84 83 

^ipportionment, 4 & 5 Wm. IV. c. 23 86 85 

STATUTES of LIMITATION, 

not affected by Act ••••••• 49 51 

SUITS AND DISPUTES, 

as to tithes, moduses, exemptions, boundaries, 

&c. may be referred to arbitration 24 22 

\ persons in reversion not bound by reference 

\\ without consent of commissioners — 23 

who may direct them to be made parties .... — ■ — 
^f after 1st of October, 1838, may be heard and 

determined by commissioners or assistant 

commissioners • 45 47 

note on mode of bringing same before commis- 
sioners • • — 133 

also — 136 

subject to appeal at law if yearly value above 

201 46 48 

proceedings and references not to abate by 

deaths of parties - 47 50 

may be carried on in their name, or by persons 

appointed by commissioners 48 *— 

SURPLICE FEES, 

Act does not extend to, unless specially provided 

for 90 87 

in that case provision binding — — - 

SURVEYORS, LAND. See Valuers. 

TENANT, 

if rates and charges paid by, to deduct same 

from rent, or in account with the landlord 70 70 
also! Vict 8 105 

if occupying at rack-rent, may dissent from 

commutation and remain subject to tithes 79 79 

in that case landlord to stand in place of tithe- 
owner •«.• — — 

paying rent-charge may deduct same from 

rent • 80 80 

how occnpied by, liable to distress for non- 
payment of rent-charge after 21 days.... 81 — 

and to entry after forty days 82 81 

how account to be rendered 83 82 

all lands under same landlord liable to distress 

and entry 85 84 

of tithes may surrender leases 88 86 

compensation to be fixed by commissioners 
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TENANT IN TAIL, Cla. Page 

included in word Owner — see Interpretation 

Clause 12 8 

if onder legal disability, who to act 15 12 

notice to be given before confirming agreement, 
award, or apportionment, to persons in 
remainder, &c.y if commissioners see fit .. 65 67 
owners of estates less than fee-simple or fee- 
tail, may charge expenses on land or tithes 77 78 

TERRIERS, 

production of on oath may be called for by 

commissioners and assistant commissioners 10 6 
penalties for non-production of 93 00 

TITHES. See Agreement. Appohtionment. 
Average* Award. Commissioners. Commis- 
sioners and Assistant-Commissioners. Com- 
mutation. Consents. Coppice Wood. Ex- 
emptions. Fish or Fishing. Garden Ground. 
Hop Grounds. Houses. Market Gardens. 
Mills. Minerals. Modubes. Orchards. 
Owner. Interpretation. Wood. 
value to be ascertained by commissioners, Ste, 

before making award •••«•••. • .•• 36 33 

lands discharged from, on 1st January next 

following* confirmation of apportionment.. 67 68 
or on other days fixed by parties in certain 

cases, (67.) 1 Vict. 11 108 

due before commutation not affected 89 87 

except when sum agreed between last payment 
of composition and first payment of rent- 
charge, (89.) I Vict, 10 107 

certain, not included in Act, unless by special 

provision 90 87 

TITHEOWNER. See Tithes, Ecclesiastical 
Titheowner. 

TOWNSHIP. See Interpretation Clause. 

TREASURY, 

lord high treasurer or commissioners of trea- 
sury to be substituted as patron, when 
patronage vested in His Majesty in livings 
aboveyearly value of 201 18 II 

UMPIRE. See Valuers. 

VALUATION. See Average. Coppice. Hops. 
Garden Ground. Moduses. Orchards. Va- 
luebs. Wood. 

VALUERS, 

• appointment of by landowners 32 29 

to apportion rent-charge • 83 30 

may appoint umpire^ whose decision final • • . • — 31 
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VALUERS— co«*i«tt«d. Cla. Page 

may enter on lands S4 32 

to make declaration before acting — — 

may use old plans and surveys 35 33 

parochial meeting to be called by commis- 
sioners for choosing of, for voluntary ap- 
portionment after compulsory award .... 5S 56 

may be appointed by commissioners 59 61 

how paid.. ••••• •• ■* — 

See Plan. 

WARRANT. See Arreab, Distress and Entry, 
Rbmbdibs. 

WITNESSES. See Evidbncb. 

WOOD. See Coppices. 

WRIT. See Appeal, Arrears, Joint-owner, 
Remedies, Tenant. 
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INTRODUCTION AND ANALYSIS. 

The object of this Act is to extend the existing 
facilities for Merging and Commuting Tithes^ 
and also to meet certain anomalous cases ^hich 
are not in themselves important, but still, as 
being exceptions to the general state of the tithe 
arrangements of the kingdom, are found in the 
respective districts where they exist to impede 
such merger or commutation. 

The Acts recited in the preamble are — Preamble. 

1st. The Tithe Commutation Act, 6 and 7 © & 7 w. 4. 
W. IV. c. 71, passed in 1836. Under this Act c. 7i. Tith; 

"^ Commutation 

4639 voluntary agreements have been allowed. Act. 
and 428 compulsory awards either have been 
completed or are in progress. These, added 
together, exceed a third of the kingdom. 

Notices for agreements in other places have 
also been given to the extent of 4279. 



A 



IV. INTRODUCTION 

1 Vict. c. 69. 2dly. The 1 Vict. c. 69, passed in 1837, 

Tithe Comnau- "^ . , , , « , 

tation Amend- which IS an extension and amendment of the 
former Act, and enables the Commissioners to 
adjust boundaries, to dispense with sealed maps 
in cases of voluntary apportionments, and other- 
wise to facilitate the general working of the 
tithe commutations. 

1 & 2 Vict. c. 3c[iy^ The 1 and 2 Vict. c. 64, passed in 

64. Tithe ^ ^ ^ 

Merger Act. 1838, extends the powers of the first Act, § 71, 
for merging tithes and rent-charge. 

Of the thirty-eight clauses, however, of the 
new Act, only six, viz. the 8th, 10th, 13th, 14th, 
15th, and 23d, can strictly be cafled amend- 
ments of the original Act of 1836. The re- 
maining thirty-two are but extensions of its 
principles and provisions, or arise out of the 
provisions of the two amendment Acts of 1837 
and 1838. 

The present Act may be thus divided : 

CLAUSES I.— VII. 

PROVISIONS FACILITATING ANP EXTENDING 
THE POWERS OF MERGER OF TITHES AND 
RENT-CHARGE. 

Under the Tithe Commutation Act, § 71, 
persons having the fee-simple of tithes or rent- 
charge may, by such instrument as the Com- 
missioners shall approve, declare them merged 
in the freehold and inheritance of the lands out 
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of which they issue. The Act 1 and 2 Vict, 
c. 64, extends this power to persons having 
powers of appointment, tenants for life, &c., and 
to copyholds. The advantages of the provisions 
have been felt in two ways : in one. that they 
enable, parties holding lands commonly called 
tithe free, but which, in fact, are liable to tithe, 
although, in consequence of unity of possession, 
the tithes are not gathered, at once to declare 
them merged and extinguished; in the. other, 
that in the case of tithes which are merged be- 
fore the commutation, the landowner is saved 
&om the charge of his portion of the expenses. 
To carry these advantages still further, the 
following provisions have been introduced. 

Clause 1 declares charges on tithes or rent- 
chs^^^ ^hich have hitherto precluded or im- 
peded the merger, to attach on the land. The 
land, although it has 'this charge attached to it, 
gets rid of the residue of the tithe or rent- 
charge beyond the value of the charge. 

Clause 2 enables parties proposing to 
merge, with the consent of the commissioners 
and landowners, to apportion the charges re- 
ferred to in the first clause on a part of the 
lands, thus exonerating the remainder of the 
lands from the burthen of the charge. 

The portion thus fixed must be of three 
times the annual value of the charge — a limita- 
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tion necessary for the security of the parties 
entitled to its benefit; and this test of value 
has been taken firom the Tithe Commutation 
Act, § 58, where the power of special apportion- 
ment is given to landowners. 

Clause 3 has been introduced to enable 
landowners to ascertain in certain cases how 
local charges and assessments are made, and 
what particular lands they affect. 

Clause 4 extends the power of special appor- 
tionment of charges upon tithes or rent-charges^ 
whether sought to be merged or not. The con- 
sent of the Bishop is required, the landowners 
not being interested in it. 

Clause 6 provides that, in any such case of 
special apportionment, the costs shall be borne 
by the party effecting it, he being the person 
benefited. 

Clause 6 extends the power of merger to 
glebe, and will enable the owners of glebe to 
let it without being subject to tithe. This pro- 
vision is of more importance than it at first 
seems, as questions of glebe being titheable in 
the hands of laymen, and not in those of th^ 
church, and the like, are of a most troublesome 
and vexatious kind. It will also supersede the 
necessity of assigning a contingent rent^charge. 
on glebe in respect of the tithes so merged. 

Clause 7 enables parties who, under the 
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tiurd Act^ were desirous of merging tithes in 
copyholds to d« so in a way which will secure 
the benefit of the merger to the copyholder, 

CLAUSES VIIL^XII. 

PROVISIONS FOR AMENDING ERRORS AND 
GIVING FURTHER FACIIilTIKS FOR AGREE- 
MENTS AND AWARDS. 

Clause 8 enables the commissioners, in cer- 
tain specified cases, to amend ccmfirmed agree- 
ments and awards before apportionment. These 
cases are limited to fraud or erroi>-H8uch as the 
insertion of a wrong name, — of lands actually 
tithe free, as if they were subject to tithe, — 
and the like. The mode of effecting the amend- 
ment is by a separate supplemental award. 

Clause 9 enables landowners and tithe- 
owners, by a separate agreement, after an award, 
to commute Easter offerings, and other specified 
matters of ecclesiastical dues or render. This 
clause is merely an extension of ^90 of the first 
Act, which allows such payments to be com- 
muted by the parochial agreement alone, and 
prevents their being made in cases of compul- 
sory awards. 

Clause 10 extends sections 10 and 11 of the 
Tithe Amendment Act, the first of which enables 
parties to provide for the period between the end 
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of former compositions and the commencement 
of the rent-charge, and the latter to fix the day 
for the commencement of the rent-charge, to the 
cases of awards by the commissioners. By the 
first Act, § 67, the rent-charge must begin on 
the 1st January after the confirmation of the 
apportionment. This left the landowners open 
to a charge for the composition of the preceding 
quarter, at a period when perhaps no tithes 
would have been gathered; or on the other hand 
it left the titheowner without a certain portion 
of his tithes previous to the commutation; and 
it left both parties open to dispute and litigation. 
The Amendment Act enables parties to make 
agreements in these respects ; and this clause 
extends the power to cases in which the com- 
missioners interfere. 

Clause 11. By the 71st sec. of the first Act, 
lands liable (like glebe) to intermittent pay- 
ment of tithes become liable to a similar kind of 
rent-charge, i. e. where lands formerly held by 
the Cistercian monks were in the hands of the 
owners, they were not liable to tithes. When 
in the hands of tenants merely, they were. By 
this provision an average and permanent rent- 
charge may be fixed ; thus doing away with the 
uncertainty and inconvenience of the contin- 
gency. 
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Clause 12 declares that the provisions for 
fixing contingent rent-cliarges, and also Clause 
1 1 of this Act, shall extend to crown-lands, a 
point on which some doubts had arisen which 
are now set at rest. 

CLAUSES Xin.— XIV. 

L.AUHA8 LANDS AND COMMONS. 

Clause 13 seeks to remedy an inconvenience 
of great extent, arising out of the peculiar tenure 
of lands subject to a change of occupier in the 
course of the year. By the first Act the tithe- 
owner ia to receive a rent-charge equal to the 
average of tithes paid during the seven years 
ending Christmas, 1835; this rent charge is 
to issue out of the lands. Hence, in the case 
of Lammas lands, which are in the bands of the 
private owners, from the 2d February to the 
1st August, and thrown open to inhabitants, or 
commoners, for the remaining part of the year, 
tithe in kind being taken irom both, it has been 
apprehended that a rent-cl^'''^S^ whict included 
the value of those tuv a from both classes of 



occupiers would A^.. fact, on the private 

therent-cki^,- V l>^ C ' ^^ oTtoaiy ^'^^ ^" 



occupier alone; Oj, ' ^** ^a'tiVt at ii^erent balf 
years, would pf 4 Jj. fjW ^^qq both. To 
remedy thia, t4e ^fc, ^.A \0SSt diatiDguiabea 



\ 



\y 



XU. INTRODUCTION^ 

of rent-charge. With a view to obviate this, 
clause 20, which is a provision similar to those 
in the Church Building Acts and Rculway 
Acts, declares the title valid, and gives remedy 
by way of damages to claimants against the 
freehold. 

Clause 21 enables charitable feoffees to avail 
themselves of the provisions for giving land. 



CLAUSES XXII.— XXV. 

MISCELLAJ9BOUS CLAUSES AFFECTING 
APPORTIONMENTS, &C. 

The Tithe Amendment Act, 1 Vict, c* 69^ 
§ 1, enabled the landowners to agree on an 
existing map, and dispensed with the rigid 
testing of it by the commissioners in cases of 
voluntary apportionments. 

Clause 22 enables the commissioners in 
compulsory cases to do the same. 

Clause 23 enables them to fix the expenses 
of apportionment upon the parties justly liable 
to bear them in cases of certain landlords with 
intermediate lessors and lessees. 

Clause 24 saves the expense of distin- 
guishing, in compulsory awards previous to the 
apportionment, the separate lands and rent- 
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charges^ payable to or by one owner in respect 
of different rights. As^ for instance^ where one 
titheowner holds the tithes of several preben- 
daries^ or where a part of the tithes has been 
sold to the landowners and part retained. Un- 
der this clause a gross rent-charge may be fixed 
in the awards and the separation of it will be 
deferred to the apportionment. The clause has 
been introduced to meet certain cases which 
have actually occurred, and are likely, without 
it, materially and, in fact uselessly, to enhance 
the expense of the commutation. 

Clause 25 enables the commissioners to 
adjourn a meeting without the expense of 
attending on the spot for the purpose. 

CLAUSES XXVL— XXXIIL 

FRUIT AND HOP CLAUSES. 

These clauses have been introduced at the 
request of the fruit growers, putting the tithe 
of fruit and orchards on the same kind of 
footing as hops under the first Act. 

CLAUSES XXXIV.— XXXVI, 

BOUNDARIES. 

Clause 34 enables the commissioner, or 
any assistant-commissioner, to settle disputed 
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boundaries between parishes or landowners, on 
the application of two thirds of the landowners, 
in cases of parochial boundary, and of the land-* 
owners interested in anj question of private 
lands. The consent of the lord is required in 
any question of the boundary of copyholds. 

In the provisions of the Tithe Amendment 
Act, §§ 2 and 3, for setting out boundaries, a 
power of appeal is given to the Queen^s Bench ; 
but this power is inoperative, as it does not 
provide for the mode of dealing with such cases 
by the court. Hence the provision of clause 
35 has been introduced to enable the court to 
deal as it sees fit with such cases. 

Clause 36 enables the commissioners to 
apportion the costs of any enquiries into boun- 
daries among the parties interested. 

CLAUSES XXXVII.— XXXVIII. 

INTER PRETATION. 

Clause 37 provides that the three former 
Acts and this shall read as one Act. 

Clause "38 contains the usual provision 
for altering the Act in the session in which it 
has passed. 
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An Act to explain and amend the Acts for 
the Commutation of Tithes in England 
and Wales. 

[nth AuguH, 1839.] 

Ty HERE AS an Act was passed in the seventh Preamble, 
year of the reign of his late Majesty King 

William the Fourth, intituled, ^^ An Act for evfe 7 w.iv.c. 
the Commutation of Tithes in JEngland and^^' 
Wales:'' 

And whereas an Act was passed in the first ^ ^*^^* ^' ^^• 
year of the reign of Her present Majesty to 
amend the recited Act : 

And whereas an Act was passed in the se- i & 2 Vict. c 

64 

cond year of the reign of Her present Majesty, 
intituled, " An Act to facilitate the Merger of 
Tithes in Lands:'' 

* The Notes in this edition are^ for the most part^ the rea- 
sons g^Ten by the Commissioners for the several aoSendments 
and extensions of the former Acts which this Act has introduced, 
and which the Commissioners have permitted the Editor to 
use. 
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And whereas it is expedient to explain and 
amend the said Acts in certain respects ; 

Be it therefohe declared and enact- 
ed, by the Queen's most excellent Majesty, 
by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this 
present Parliament assembled, and by the au- 
On merger of tl^ority of the same. That in every case where 
tithes or rent- ^^^y tithes or rent-charee shall have been or 

charge,charges -^ , 

thereon to be shall hereafter be released, assigned, or other- 
lands, wise conveyed or disposed of under the pro- 
visions of the said Acts, or any of them, or of 
this Act, for merging or extinguishing the same, 
the lands in which such merger or extinguish- 
ment shall take effect shall be subject to any 
charge, incumbrance, or liabiUty, which lawfully 
existed on such tithes or rent-charge previous 
to such merger to the extent of the value of 
such tithes or rent-charge ; and any such charge, 
incumbrance, or liability, shall have priority over 
any charge or incumbrance existing on such 
lands at the time of such merger taking effect ; 
and such lands and the owners thereof for the 
time being shall be Uable to the same remedies 
for the recovery of any payment and the per- 
formance of any duty in respect of such charge, 
incumbrance, or liability, or of any penalty o - 
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damages for non-payment or non-performance 
thereof respectively, as the said tithes or rent- 
charge or the owner thereof for the time being 
were or was liable to previous to such merger.* 

* Tbe greatest difficulties and impediments have arisen in the 
practical working of the present Merger Act, 1 & 2 Vict c. 64, 
by reason of charges or incumbrances subsisting upon tbe 
tithes sought to be merged. The commissioners have in no 
case felt themselves justified in sanctioning by their confirma- 
tion any merger of tithes, subject to a charge or incumbrance 
of which they have been made aware> whatever its nature, or 
however insignificant in amount ; and for this obvious reason, 
that they thereby extinguished the security, leaving it doubtful 
whether any remedy would remain for the recovery of the 
charge or at any rate driving the party to resort to a complex, 
tedious, and expensive process for the enforcement of his rights, 
in place of the prompt and simple one before available. It has 
been found in practice that, in by far the majority of instances, 
the charges imposing obstacles to merger have been extremely 
trifling in amount, such as for the repairs of the chancel, small 
stipends, and fee-farm rents ; and not only have the facilities of 
merger been seriously lessened, but in consequence of the fre- 
quent insertion of ineffective merger clauses in parochial agree- 
ments, the process of commutation has in numerous parishes 
been altogether impeded. 

The object of this clause is to apply a remedy for the evil, 
by making the charge or incumbrance, hitherto subsisting upon 
liie tithes, a prior lien upon the lands in which the tithes shall 
be merged. Its effect will be to remove the obstacles which 
now oppose the progress of the commutation without prejudice 
resulting to any party : not to the person merging, for it is his 
option ; not to the person entitled to the benefit of the charge, 
for his security is bettered ; not to tbe persons having other 
incumbrances upon the lands and to which the charge, hitherto 
subsisting upon the titles, is preferred, inasmuch as it must be 
presumed that such charge was not equivalent to the value of 
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Power for 2. And be it enacted, that every person en- 

tpecial appor- , , •' ^ 

tionment of titled to exercise the powers for merger of 
laDda, being of tithes or rent-charge in land under the said 

-vSi^d^i^! ^^^» ^^ ^J ^^ ^^^^ ®' ^^ ^^^y ^^7' ^* 
the consent of the Tithe Commissioners for 

the time being under their hands and seal 
of office, and of the person to whom the lands 
in which such merger or extinguishment shall 
take effect shall belongs either by the deed 
or other instrument or declaration by which 
such merger shall be effected, or by any 
separate deed, instrument, or declaraticMi, to 
be made in such form as the commissioners 
shall approve, specially apportion the whole 
, or any part of any such charge, incumbrance, 

or liability affecting the said tithes or rent- 
charge so merged or extinguished, or pro- 
posed to be merged or extinguished in such 
lands, upon the same or any part thereof, or 
upon any other lands of such person held 
under the same title and for the same estate 
in the same parish, or upon the several closes 
or portions of such lands, or according to an 
acreable rate or rates upon lands of different 
quality, in such manner and proportion, and 

the tithes merged ; tind consequently by the Act of merger the 
land derives an augmentation in value which more than com- 
pensates for the new incumbrance which attaches. 



SPECIAL APPORTIONMBNT. 19 

to the exclusion of such of them as the person 
intending to merge the same, with such con- 
sent .8 aforeMid, may, by any such deed, 
instrument^ or declaration direct: Provided 
always, that no land shall be so exclusively 
charged imless the value thereof shall, in the 
opinion of the said commissioners, be at least 
three times the value of the amount of the 
charge^ incumbrance, or liability, charged or 
intended to be charged thareon, over and 
above all other charges and incumbrances, if 
any, affecting the same.* 

* ThU clause U analogous to tbe ^8th section of the original 
Tithe Act, which enables a party^ with tbe consent of the 
titheowner, specially to apportion tbe amount of rent-charge 
Used OB hJB lands> on a part of them only, such part beii^ 
at least three times the value of the amount of rent-charge 
imposed thereon . Great benefit has resulted from this provision, 
particularly in limiting the expenses of surveying, mappings <fec. 
to the curtailed quantity of land actually given in charge. 
But the prominent advantage of the present clause will be found 
in future sales or exchanges. 

Suppose a large property and a trivial charge upon the tithes 
merged ; this insignificant sum would ride over the estate, 
to the extent of tbe tithes merged, and upon every future dis- 
position of even the moat minute portion of it, recourse must 
be had, at an increased expense^ to an indemnity, or some 
other equally unsatisfactory expedient. This clause enables the 
parties to confine the charge to a portion only of the lands, leaving 
the residue unincumbered for the purposes of future alienation 
or enjoyment. The provisions of the 6&th section of tlie 
original Tithe Act, whereby the extent of the security for 
the charge is abridged, are, in a great measure, reenacted 
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mcStoTafter ^* ^^ ^^ it enacted, that the assessor or 
itice, to ape- collector of any rate or tax shall, within forty 
ent names of clays alter the receipt of a notice m writing, 
^j^dj^^ *" signed by any landowner or titheowner in- 
terested therein, specify in his assessment, 
made for the purpose of coUecting and levying 
such rate or tax, the names of the several 
occupiers of tithes, lands, and tenements sub- 
ject to such rate or tax, as well as the sum 
assessed on the tithes, lands, or tenements held 
by each such occupier.* 

Power for 4. And be it enacted, that where the whole 

lecialAppor i. , . , 

onment on of the great tithes, or the whole of the stnall 

'ithesorRent- ..^v ^^ ^. ^ -, • t ' 

large. titnes, or the respective rent-charges m heu 

thereof, shall be lawfully subject to any such 
charge, incumbrance, or liability, and the per- 
son entitled to such tithes or rent-charge re- 

here ; and particalarly the stipalation that tbe portion of the 
land so exclasively charged shall be at least three times the 
value of the amount of such charge> with the additional se- 
curity of such value being calculated over and above existing 
charges. 

* The object of this clause is to ascertain how local charges 
and assessments are made in certain cases, and what particular 
lands they affect. Thus, in cases where there are drainage 
rates charged against an estate, it is often found that the irre- 
gular manner in which the assessment is made, precludes the 
landowner from ascertaining which particular lands or closes 
are really subject to the rate. It is thought by those who in- 
troduced this clause that it will meet the difficulty. 
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spectively^ shall be desirous of apportioning 
such charge, incumbrance, or liability respec- 
tively, exclusively upon any part of such tithes 
or rent-charge, although such person has not 
the power or does not intend ^to merge the 
same under the said Acts or this Act, such 
person may, with the like consent of the said 
commissioners, and in such manner as they 
shall see fit and prescribe, and also with the 
consent of the bishop of the diocese, specially 
apportion such charge, incumbrance, or liability 
respectively upon any part or portion of the 
tithes or rent-charge respectively subject thereto, 
not being in the opinion of the said commis- 
sioners less than three times the value of the 
said charge, incumbrance, or liabiUty, or of 
such part thereof as shall be so apportioned 
thereon or intended so to be.* 

* This clause is analogous in principle to clause 2. Tliere 
is this important difference^ however, that here the party does 
not merge, either not possessing the power or not desiring to 
do so. The clause meets the case of the whole of the great 
or small tithes, or the whole rent-charge, for which they may 
be respectively commuted under the tiliie act, being liable to 
some minute chaige or incumbrance, which, with a view to 
facilitate future dispositions of any part of the whole tithes or 
rent-charge, it is desirable specially to apportion. It accord- 
ingly allows the charge to be put upon a part of the subject, 
the whole of which hitherto formed the security ; but in so 
doing, all the safeguards of the former clause are expressly 
inserted, with the additional requirement of the consent of the 
bishop of the diocese. 
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iJ;xpi;Ti5es of 5. And be it enacted, that in every such case of 

ipeclal suuor- ... , , 

Uonineni to Special apportionment, the costs aad expenses 

trtieT'appiy- o*" o"" incident thereto shall be borne by the 

•ng for snnie. party at whose instance the same shall have 

been made, and shall be recoverable as other 

I coats of apportionments are recoverable under 

the provisions of the said recited Acta, or either 
I of them, or of this Act." 

Titbes and 6. And be it declared and enacted, that the 

rfiit-charge .. ■,. .i-i r- 

if glebe may provisions oi the Said Acts and tbis Act for 

rand^^Vict merger or extinguishment of tithes or rent- 
:. B4, §3. charge instead of tithes in the lands out of 
which such tithes shall have been issuing, or 
whereon fluch rent-charge shall be fixed, 
do and shall extend to glebe or other land, in 
all cases where tbe same and the tithes or rent- 
charge thereof shall belong to the same person 
in virtue of hia benefice, or of any dignity, 
ofBce, or appointment held by him.t 



* This cknue limpl; prorldee, In confonnit; with tbe 5Stb 
sectioD of tbe orlgiaal Tllbe Act, thtit Ibe expenses of the 
special apportlonmenta under the preceding claases ahnll be 
borne bj the parties at who^e instance theji are eflacted, and 
to whose benefit tbey tend. 

f Tbere Is no reaaon on principle wbj the (ttcllltles otid 
bvoefita of merger vecnred under the eiletlng Acta abould aoi 
be extended to glebe Imdi. Little If anj prqludice cod 
ensue to tbe ecclesiastical successor, where the glebe is in bii 
oim occupation ) sud should ha let it, be will obtain a cor- 
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7. And be it enacted^ that in every case of Provision for 
merger of tithes or rent-charge issuing out of i^eof ti^e^' 
land of copyhold tenure^ and subject to arbi- ^^ ^^^ 
trary fine, it shall be lawful for the sud commis- arbitrary fines, 

. in cases of 

sioners^ on the apphcation of the owner of such merger in co- 
land, to ascertain, by such ways and means as iVuit. c.64^ 
they shall think fit, the annual value of the ^* ^' 
tithes or rent-charge so merged or intended to 
be merged ; and the said commissioners shall in 
such case cause to be endorsed on the deed 
declaration or other instrument effecting such 
mei^r, a certificate under their hands and seal, 
setting forth such annual value so ascertained ; 
and in every case of future assessment of fine 
on the lands which before such merger were 
subject to such tithes or rent-charge, the parties 
entitled to such fine shall assess the same as if 
such lands were subject to the tithes or rent- 
chai^ of which the annual value shall be so 

lespondiog increase in his rent. Bat a direct advantage is 
derived to the clerical owner of the glebe by tbe power thus 
extended to him, inasmuch as he will thereby be enabled to 
save such proportion of the expenses of mapping and appor- 
tionment as apply to his glebe. 

This clause has been inserted with a view to obviate the 
doubts which exist whether the present Merger Act extends 
to authorize a rector or vicar to merge the titles of his glebe, 
the words '' settled to the same uses" having been thought 
to meet only the case of a tenant for life under an actual legal 
instrument of settlement. 
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endorsed; and the production of such deed^ 
declaration or instrument of merger^ or of a 
duplicate thereof, with such certificate endorsed, 
or of an office copy of such deed, declaration, or 
instrument and certificate endorsed thereon, 
shall be sufficient evidence of the annual value 
of such tithes or rent-charge.* 

Power to make 8. And be it enacted, that, notwithstanding 
' o78uppiemeSt w^ything in the said Acts or any of them con- 



to parochial tained, in any case where a parochial agreement 

V agreement, in ^ •' * y^ 

^ €ue* of fraud, for rent-charge or for giving land instead of 

tithes^ or any compulsory award, has been duly 
confirmed by the said commissioners, and it 
shall appear to them, at any period before the 
confirmation of the apportionment of such rent- 
charge, that by reason of fraud, or by the 
omission or insertion through error of the 
tithes or lands of any party thereto, or of the 
name of any person, whether as titheowner or 
landowner, who ought or, as the case may be, 
who ought not to have been party thereto, or 
any other manifest error, that such agreement 

* Where a merger of the tithes of copyhold land has been 
effected, the land in the hand of the copyholder becomes pro- 
portionably more valuable, and the benefit of the merger would 
accrue to the lord, who in cases of arbitrary fines would be 
entitled to assess the lands as tithe free. This provision -has 
been introduced to obviate such a result. 
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or award would be unjust^ and that if sucb 
fraud, omission, insertion or other manifest 
error had not occurred, the said commissioners 
would have come to a different conclusion in 
respect of such agreement or award, and would 
have declined to confirm, or would have varied 
the same previous to such confirmation, it shall 
be lawful for the said commissioners, if they 
shall see fit, and in their sole discretion, but 
not otherwise, by a separate award to rectify 
such agreement or award in any of the matters 
aforesaid, in such manner as to them shall seem 
just ; and all the provisions and powers of the 
recited Acts relating to compulsory awards 
shall be applied in every such case, in respect 
of the matter so dealt with, in as full a manner 
as if no such agreement or award had been 
made, or as if the same were made in respect 
of a separate district : provided always, that in 
every such separate award the matter so dealt 
with, and the grounds on which the com- 
missioners shall have seen fit to make the same, 
shall be recited or otherwise set forth in the 
draft thereof, in addition to the other particu- 
lars required by the said Acts, or any of them, 
to be set forth in compulsory awards; and 
every such award shall^ in the notice of meeting 
for hearing objections thereto, be called a 

2 
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separate award by way of supplement to the 
parochial agreement or award in the parish to 
which Buch separate award relates.* 

• The commissioners have been distinctlj ndviaed bj the law 
officers of the Crown, Ihatwhpna pa roehia I agreement (and the 
same piinciple is equall} applicable to an award) has once been 
conSimed by them, they possess do power to amend, vai^', or 
annul its prorislons, even though it Bhodd be ilanrly shown to 
have i)een made upon an erroneous supposition of the rights of 
the parties, and to have included interests which it ought not, 
or to bave omilted others which it ought to hare included. 
Thus, fur example, several such eases have occnrred, and 
agreements have been confirmed which hate omilted to assign 

J t h ff f eep I I Iheo -n th pari b or havB 
imp p I5 d t tly h d 1-ch g t the-free 

Tb m ssl b 1 be ad 1 th t th recitals 



perv 1 dbpptled thft dfil process of 

th mm t t 

It m 1 b b d lb t t ly w Id the com- 

mlss h d b tl d f m rel g tb p rty jainat the 

th d m I lib Hgr m t b fimd, buthis 

medy l>''f th tr b I w li t ase be e:t- 

tremely doubtfal, and in all diflicult of access, and ledious aad 
expensive in prosecution. 

Thus, in one case which has occurred, the (itheowner and 
landowners agreed upon the terms of commutation on the 
faith of an existing survey, which subsequently turned out to lie 
in error in quanlity to the extent of upwards of a tbousand 

The object of the clause now under consideration is to 
cDofer upon the comcalssloners a discretionary power, to be 
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9. And be it enacted^ that it shall be lawful Power, after 
at any time before the confimation of any '^'^^ 
apportionment after a compulsory award inS^rtT" 
any parish, for the landowners and tithe- ^^^l o^er- 

•' -^ \ inga, <fec. 

owners, having such interest in the lands and 6 and 7 w. 4, 
tithes of such parish as is required for the * ' * ' 
making a parochial agreement, to enter into a 
parochial agreement for the commutation of 
Easter offerings, mortuaries or surplice fees, or 
of the tithes of fish or fishing, or mineral tithes; 
and all the provisions, conditions, limitations 
and powers of the said recited Acts or any of 
them, relating to parochial agreements, so far 
as the same shall in the judgment of the com- 
missioners be applicable to the subject of the 
proposed commutation, shall be observed and 
applied in every such case as if no previous 

exercised solely by them, for the remedying such evils as have 
been described in any of the cases specified in the clause. 

This power miist be called into action at some time before the 
confirmation of the apportionment, which has been found mate- 
rially instrumental in detecting the errors and omissions of the 
agreement, and it must consequently be exerted before the final 
completion of the process of commutation. In fact, the addi- 
tional power conferred merely gives an extension of the time 
during which the equitable jurisdiction of the commissioners 
may be exercised. 

The mode prescribed is a supplementary award, with the 
same requisites as a compulsory award, but setting out the 
special grounds and matter which render it necessary. 
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award had been made ; and every such agree- 
ment may fix the period at which the rent-- 
charge to be paid undar such agreement shall 
commence, but so nevertheless that the same 
and the subsequent payments thereof shall be 
made on some day fixed for the payment of the 
rent-charge awarded in such parish, and shall 
be recoverable from time to time by the means 
provided in the said Acts^ or either of them^ 
for the recovery of the rent-charges in the said 
parish.* 

* Easter offeriDgs and the other payments specified in this 
clause are expressly excepted under the 90th section of the 
Tithe Act from the process of commutation. 

That section, boweFer, confers a power upon the parties to 
a parochial agreement, by special provision to be inserted 
therein, and to be specially approved by the commissioners, to 
commute the several payments which it includes. 

But such permissive authority is confined exclusively to 
voluntary agreements, and cannot be made available where the 
tithes are dealt with under compulsory award. 

Adverting to the nature of most of the payments in question, 
and to the difficulty and ^uncertainty generally attending their 
collection, it has been thought desirable to increase the facilities 
for their commutation. 

The object, therefore, of the enactment is, simply to extend 
the provisions of the 90th section of the Tithe Act to cases in 
which tithes have been dealt with under a compulsory award, 
and thus to put the parties under both processes of commu- 
tation, as far as the several payments in question are con- 
cerned, upon an equal footing. 

This object is to be effected at any time before the con- 
firmation of the apportionment, by a parochial agreement. 
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10. And be it enacted, that it shall be lawful P^^er to fix 

commence- 

for the commissioners in any compulsory award, ment of rent- 
or by any supplementary award, in cases where ^ ^^^' 
the parties shall not have fixed the same by 
parochial agreement as under the said secondly 
recited Act is provided, to fix, or where the com- 
missioners shall not have so fixed, for the land-> 
owners and titheowners having such an in- 
terest in the land and tithes of any parish as is 
required for making a parochial agreement, to 
enter into a supplementary agreement for fixing 
such sum as to them respectively shall seem fit, 
to be paid in consideration of the time (if any) 
which may intervene between the termination 
of any previous agreement or composition for 
the payment of tithe, and the time at which 
the rent-charge shall commence, either under 
such compulsory award or parochial agree- 
ment, where the same shall have been pre- 
viously made; and also for the said commis- 
sioners, by their said award, to fix, or for the 
landowners and titheowners having such in- 
terest in the lands and tithes of any parish as 
is required for making a parochial agreement 

to which all the provisions and requisites of an ordinary 
agreement for the commutation of tithes under the Tithe Act, 
so far as they can be made applicable to the subject, are 
required. 



30 CONTINGENT RENT-CHARGE. 

at any time after such awards and before the 
confirmation of the apportionment^ to enter 
into a supplementary agreement for fixing the 
period at which the rent-charge^ to be paid 
under such awards shall commence in like man- 
ner and subject in both cases to the like condi- 
tions as are provided in the said secondly-recited 
Act enabling parties to agree to pay any such 
sum, or to fix the period at which any rent- 
charge shall commence.* 

Fixed rent- 1 1 . And be it enacted, that where lands are 

:;barge may be ^ j /. ■ /. . i n 

substituted for exempted from the payment of tithes, or of 
rent-cST^ on rent-charge instead of tithes, whilst in the oc- 
lands partiidiy cupation of the owner of such lands, by reason 

exempt, 6 «feT ^ ^ ' '^ 

w. IV. c. Ti, of having been parcel of the possessions of any 
privileged order, it shall be lawful for the re- 

* Under a compulsory commutation, neither the commissi- 
oners nor the parties have the power to provide for the period 
intervening between the last payment of any composition for 
tithes and the commencement of the rent-charge, but such a 
power is given to the parties in cases of voluntary commutation 
by 1 Vict. C.69, § 10. By the 6 «fe 7 W. IV. c. Tl, § 68, the rent- 
charge must commence on the 1st of January following the 
confirmation of the apportionment. But the 11th section of 
the I Vict. c. 69, enables the parties to fix other periods for its 
commencement. 

This clause extends the provisions of the 10th and 11th sec- 
tions of the Tithe Amendment Act, to cases of award, and 
enables the 'parties when the commissioners do not interfere 
to exercise the power in question. 
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spective owners of the said lands and tithes or 
rent-charge^ by the parochial agreement for the 
rent-charge, or by a supplemental agreement in 
cases where the parochial agreements or any 
award shall have been confirmed by the said 
commissioners, to be made in such form as the 
commissioners shall direct or approve, to agree 
to the payment, or for the commissioners in the 
case of a compulsory award, with the consent 
of the respective owners of the said lands and 
tithes, to award the payment of a fixed and 
continuing rent-charge, without regard to the 
change of occupation or manurance of such 
lands, equivalent in value, according to the 
judgment of the commissioners, to such con- 
tingent rent-charge ; and such lands shall, from 
the date of the confirmation by the commis- 
sioners of such parochial agreement or supple- 
mental agreement or award, as the case may 
be, or from such date as shall be fixed by the 
parties, with the approval of the said commis- 
sioners, in any such agreement or supplemental 
agreement, be subject to such fixed rent-charge 
instead of the contingent tithes or rent-charge 
to which such lands were subject previous to 
such agreement or supplemental agreement or 
award being made ; and every such fixed rent- 
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charge shall from such period respectively be 
paid and recoverable by the means provided in 
the said Acts, in hke manner as if the same 
had been the rent-charge originally fixed in 
any parochial agreement or award in respect 
of the said tithes.* 



Provisions of 12. And whereas certain crown lands, by 
II, § 43*71, reason of their being of the tenure of ancient 

BDcl for sutMti- 

'enl'^h^"^ • A large portion of the county of Lincoln, from hosing 

extended to forniecl parcel of the posMsaiona of the pritileged ordere, or 

crotrii JaiidB. otberwiee by custom, \s not liable to the payment of any 

tilbes wbiUC in the occupatiou of the landowner himself, 

oltbougb liable to full tithes when in the occupaUon of bis 

tenant. 

In other instances the pritilege or custom is reversed, and 
the liindB are eiempt from the payment of any lilbes when oc- 
cupied by a tenant, or " ontner," alUiougb becoming liable to 
full tilhes when In tbc occupation of a landowner or resident. 

Under an award tbecommissionershflve no power to sanction 
any compromise between the titbe and landowners, by award- 
ing a fined rpnt-chnrge pnyahle under all circumstances, and 

strained by the provisions of the tithe Act to fix a contingent 
rent-charge, declaring it payable (like the tithes) only when 
the lands out of which it Issues are occupied b; an unprirlleged 
party, and ceasing to be payable when occupied by those who 
nre priTileged. (fl & T W. IV. c. TI, §§ 43, S4, Tl.) 

In the caseof voluntary agreements the parties are frequently 
willing to compromise these priillegea ; and as it is most desira- 
ble that they should be compromised, this clause has been Intro- 
duced to confer a similar power in cases in which tbe rent-charge 
is Axed under compulsory award. 
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demesne or otherwise, are exempted from pay- 
ment of titheSy whilst in the tenure, occupation, 
or manurance of Her Majesty, her tenants, 
farmers, or lessees, or their under-tenants, as 
the case may be, but become subject to tithes 
when aliened, or occupied by subjects not being 
tenants, farmers, or lessees of the crown ; and 
doubts have arisen how far the provisions of 
the said first recited Act relating to lands hereto- 
fore parcel of the possessions of any privileged 
order, or in the nature of glebe, or otherwise 
in like manner privileged and partially exempt, 
are applicable to such crown lands: Be it 
declared and enacted, that all and every the 
said provisions of the. said first-recited Act do 
extend to such crown lands, and that the pro- 
vision lastly in this Act contained for substitut- 
ing a fixed rent-charge, instead of a contingent 
rent-charge, on lands partially exempt from 
tithes, shall extend and be applicable to such 
crown lands as aforesaid: Provided always, 
that no such fixed rent-charge shall be sub- 
stituted instead of such contingent rent-charge e & 7 w. iv. 
on such crown lands, without the consent of^'^>*-^^' 
the persons or oflScers who are by the said first- 
recited Act respectively required to be substi- 
tuted in cases of commutation of tithes, where 

2§ 



the ownership of lands or tithes is vested in 
Her Majesty.* 

Protuionfor 13. And whereas large tracts of land, called 
(ilhes of ... 

Lsmmas Lammas lands, are in the occupation of certain 

■ ' persons during a portion of the year only, and 

are Uable to the tithes of the produce of the 
aaid lands increasing and growing thereon 
during such occupation, and at other portions 
of the year are in the occupation of other 
persons, and in their hands liable to different 
kinds of tithes arising from the agistment, pro- 
duce, or increase of cattle or stock thereon ; 
and by reason of auch change of occupaljon, 
Buch last-mentioned tithes cannot be commuted 
for a rent-chaise issuing out of, or fixed upon, 
the said lands ; and the said recited Acts are 
thereby rendered inoperative in the several 
parishes where auch Lammas lands lie : And 
whereas the said Acts are in like manner in- 
operative in certain cases, where a personal 
right of commonage, or a right of common in 
gross, is vested in certain persons by reason of 
inhabitancy or occupation in the parish where 
any common may lie, or by custom or vicinage, 

* The wme powen are bare declared to extend to crown 
land*, subject to the comeota leqoired under 6 and T WIU. IV, 
c. 71, i 13. 
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but without having such right of common so 
annexed or appurtenant to^ or arising out or in 
respect of any lands on which anj rent-charge 
could be fixed instead of the tithes of the cattle 
or stocky or their produce^ increase^ or agistment 
on such common, annexed to such personal 
right; for remedy thereof. Be it enacted, that 
in every case where, by reason of the peculiar 
tenure of such lands, and the change during 
the year of the occupiers thereof, or of such 
right of commonage, a rent-charge cannot, in 
the judgment of the said commissioners, be 
fixed on the said lands in respect of cattle and 
stock received and fed thereon, or of the pro- 
duce and increase of such cattle and stock, at 
such portion of the year as the said lands are 
thrown open, or where such right of commonage 
alone exists, it shall be lawful for the parties 
interested in such lands or commons and the 
tithes thereof, in the case of a parochial agree- 
ment, or for the commissioners in the case of 
a compulsory award, in eveiy such parochial 
agreement or award respectively, or by any 
supplemental agreement in the nature of a 
parochial agreement, or by a supplemental 
award, as the case may be, where any parochial 
agreement or award has been already made, to 
fix a rent-charge, instead of the tithes of such 
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Lammas land or commons^ to be paid during 
the separate occupation thereof by the separa:te 
occupiers^ in like manner as other rent-charges 
are fixed by the said Acts or any of them^ and 
to declare in such agreement or award, or sup- 
plemental agreement or awards as the case may 
be, such a sum or rate per head to be paid for 
each head of cattle or stock turned on to such 
Lammas land or commons, by the parties en- 
titled to the occupation thereof, after the same 
shall have been so thrown open, or by the 
parties entitled to such right of commonage as 
aforesaid ; and every such sum shall be ascer- 
tained and fixed upon a calculation of the tithes 
received in respect of such last-mentioned occu- 
pation or right for the period, and according to 
the provisions for fixing rent-cbarges in the 
said recited Acts, and shall be due and payable 
by the owner of such cattle or stock on the 
same being first turned upon such lands or 
commons, and shall be recoverable by the per- 
sons entitled thereto, by distress and impounding 
of the cattle or stock in respect of which such 
sum shall be due, in like manner as cattle are 
distrained and impounded for rent, and be sub- 
ject to the same provisions as to distress and 
replevin of the same as are by law provided in 
cases of distress for rent: Provided always. 
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that nothing herein contained shall extend to 
Lammas lands where no tithes^ or payments 
instead of tithes^ have been taken during the 
seven years ending Christmas, 1836, in respect 
of the cattle or stock received and fed thereon, 
or of the produce and increase of such cattle or 
stock at such portion of the year as the said 
lands are thrown open.* 

* In varioas parts of the kingdom there are considerable 
tracts of land which are held under Royal Grant, or otherwise, 
by persons having a right in severalty in such lands only during 
a certain period in each year, usually from Candlemas to 
Lainmas, or thereabouts, from which time these lands are 
thrown open, until the return of Candlemas, to persons who 
have a commonable right thereupon, by reason of inhabitancy 
or some other privilege. 

In the county of Hertford there is a considerable quantity of 
rich land so circumstanced, in which the right of pasturage is 
of great value, and numbers of milch cows are kept by the in- 
habitants in the autumn of each year. 

In the parish p( Tottenham, Middlesex, there are said to be 
400 acres of such Lammas land, while in another parish, in 
Hertfordshire, the vicar is said to receive £40 per annum as the 
tithe of milk, &c. accruing from such lands, his whole income 
being but £200. 

It is impossible, equitably, to subject lands, thus circum- 
stanced, in the ordinary way to any rent-charge beyond what 
may be an equivalent for such tithes as may accrue during the 
period they are held in severalty. i 

If fixed upon the land, with the usual remedies of distress 
and entry, it must be paid by the person who has the possessory 
right in such land, viz. the person who has the ownership from 
Candlemas to Lammas, and he must recover as he can from the 
parties who share in the beneficial interest in the lands with 
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Rent-charge l^* ^^ whereas in certain cases of commons 
uthw^ com- '^^^^^^^r to be inclosed, allotments may be made 
mon appur- in respect of tenements and hereditaments to 

tenant, to be a ^ ^ . 

charge on the which a right of going on such common is ap- 

allotments 
made in respect 

wh^ ri^htof ^*"' '^^^ difficulty, or rather impossibUity of this, will be 

common at- obvions, upon considering the utter inability of each severalty 

tached. bolder to identify the particular stoclc of the inhabitants which 

had grazed upon his own individual portion of such lands, or to 

ascertain in what proportion he would have an equitable claim 

as against such different inhabitants. 

Several agreements have been entered into which involve this 
point of difficulty, and, as the provisions of the existing Act 
afford no means of apportioning the rent-charge so agreed upon, 
this clause has been framed with a view to remedy the evil, 
and as being, at the same time, less open to objection than any 
other which conld be devised. 

Without this clause, either a total loss of this kind of tithes 
must have ensued, unless they were left uncommuted, or other- 
wise a charge would have been imposed to the direct prejudice 
of the holders in severalty of such lands, without any practicable 
means by which they could indemnify themselves. 

In the north of England there are individuals who have a 
right of pasturage upon certain commons, which is of a personal 
nature, and not appurtenant to any ancient tenement or estate. 
In some instances, the persons possessed of such right have 
power to graze their stock upon certain ** heafs" on such com- 
mons, and to drive off from such *' heafs'' all other stock de- 
pastured on the common. In this case they exercise, and are 
entitled to, a severalty right on such " heafs," upon which the 
commissioners may, without difficulty, be enabled to fix a rent- 
charge ; for although the exact metes and bounds of the heafs 
may not be accurately defined, yet their locality is generally 
admitted. 

There are, however, other cases where the persons entitled 
to rights of pasturage have no such exclusive interest in any 
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pendant or appurtenant, the tithes whereof 
would be chargeable on the tenements or here* 
ditaments in respect of which such allotments 
may be made, and such tenements or heredita- 
ments are not of themselves an adequate 
security for the rent-charge to be fixed in 
respect of such tithes ; be it therefore declared 
and enacted, that in every such case the rent- 
charge to be fixed instead of such tithes shall 
be a charge upon and recoverable out of any 
allotments to be in future made in respect of 
such rights, as well as upon such tenements or 
hereditaments in respect of which such allot- 
ments are made, and by the same ways and 
means as are provided for the recovery of rent- 
charges by the said Acts, or any of them, or 
this Act.* 

particular " heaf," and whose stock, in consequence, roam at 
large over all the open parts of the common. 

In such cases the proTisions of the Tithe Act, quoad the 
apportionment, are wholly inoperative, but the present enact- 
ment meets the difficulty. 

It will be seen that the proviso has the effect of limiting the 
dlause to cases where there has been an ^actual perception 
of the tithes of this open pasturage, or Lammas lands, during 
the seven years ending Christmas, 1835. 

* In Cambridgeshire and other parts of the country, valua- 
ble commonable rights are appurtenant to tenements which are 
by themselves of very little worth. 

The rent-charge, payable in respect of such commonable 
rights is necessarily fixed upon the tenement, the security of 
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lecited Acta 
ixtended to 
nUegiata 
lOdiH, Ac, 
lotwItbBtaniJ- 
ng reatrflin- 
ng ilatDteii. 



!5. And be it declared and enacted, that all 
the provisions in the recited Acts, or any of 
them, in any way relating to or enabling the 
puUing down or sale of barns and buildings 
generally used for housing tithes paid in kind, 
and the sale of the materials and the site thereof, 
either with or without any farm buildings or 
homesteads thereto belonging, and for the con- 
veyance and delivery thereof, and for securing 
the consideration money for the benefit of the 
persons thereunto entitled, shall apply to and 
may be made available by any corporate body 
or person, whether as trustees or otherwise, by 
any master and fellows of any college, dean and 
chapter of any cathedral or collegiate church. 



Id tbe erent, however, of sncb common being inclosed, sab- 
geqnentlr to tbe apportioDmeDt of the rent-cbarge, many In- 
teiesled partiea seem to thinlc that the tithe-ownei'a aecaiitf 
would be eodsngered, by reaaon of the renl-charga being fixed 
solely npoD the tenement; and altboDgb the commiaBioncB 
are of opinion th&t a person entitled to the tllhe.i arising ont of 
an estate is slso entitleil to the llthee of an allotment, in lieu 
of common, made in respect of sncb eatate, ia the name man- 
ner a» be would hare been enUtled to the tithes arlaing out of 
the bpneflclal enjoyment of tbe right of common appurtenant 
k> it; }'et, with the view of removing auch appiebenslona. It 
baa been tbooght prudent to declare tbe law upon tbis point. 
Tbe claow baa been so framed as tocon&ne Iti effect to fotore 



COLLEGIATE BODIES. 41 

master or guardian of any hospital, parson^ 

vicar, or any other, having any spiritual or 

ecclesiastical living, being seised or possessed 

of any such bams or buildings or the site 

thereof, notwithstanding anything in a certain 

statute, made in the thirteenth year of the 

reign of Queen Elizabeth, for making void 13 Eiiz. c. lo. 

fraudulent deeds made by spiritual persons to 

defeat their successors of remedy for dilapida* 5tg.iii.c.99. 

tions, or in any other statute.* 

16, And be it declared and enacted, that so 8 & 7 w. iv. 

C. 71 § 7T, 

much of the said Acts or any of them as enables extended to 
any owner of a particular estate in lands or coUc^te "" 
tithes to charge so much of the expenses of ^^*®^- 
commutation as is defrayed by him, or any part 

* By reason of the words "having a limited estate or in- 
terest'' in the buildings which tithe-owners are enabled to sell 
under the 87th section of the Tithe Act, considerable doubts 
are entertained whether the provisions of that section can be 
made available by ecclesiastical or eleemosynary corporations, 
such as deans and chapters^ colleges, <&c., whose estate or in* 
terest is not limited, but is, in contemplation of law, absolute 
and unqualified, although they are restrained from alienation. 

There can be no doubt but that it was the intention of the 
legislature to confer the power of disposition in all cases where 
the buildings in question would be rendered useless by the pro- 
cess of commutation. 

The purpose of the present clause, therefore, is to extend 
the provisions of the 87th section of the Tithe Act, to cases 
which were, unquestionably, meant to be within its intent and 
object, but which its particular wording would seem to exclude. 
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thereof, and the interest thereon^ upon the 
lands whereof the tithes are commuted, or upon 
the rent-charge to be received by him instead 
of such tithes respectively^ shall in like manner 
extend and be appHcable to and may be made 
available by any corporate body or person, 
master or fellows of any college, dean and chap- 
ter of any cathedral or collegiate church, mas- 
ter or guardian of any hospital, parson, vicar, 
or any other, having any spiritual or other 
ecclesiastical living, and whether seised in fee 
or for a limited estate in such lands^ tithes, or 
rent-charge, any thing in the said statute of 
Queen Elizabeth, or any other restraining sta- 
tute, or in the] tenure by which such lands, 
tithes, or rent-charge respectively are holden, 
to the contrary notwithstanding, but so never- 
theless that the charge upon such lands or rent- 
charge respectively shall be lessened in every 
year following such commutation by one twen- 
tieth part, at least, of the whole original charge 
thereon.* 

* The reasons for this claose are in a great measure similar 
to those which have been assigned for the preceding. 

The use of the words <' less in the whole than an immediate 
estate of fee simple or fee tail/' inserted in the 77th section of 
the Tithe Act, would exclude from its operation ecclesiastical 
and other corporate bodies, &c., whose estate is in contempla- 
tion of law absolute. 

Applications have been addressed to the commissioners on the 
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17. And be it enacted^ that it shall be lawful CoUegea and 
for any ecclesiastical corporation aggregate^ or a^^oe^may 
any colle^ate body, with the consent of the said charge ex- 

^ ° . , penses on other 

commissioners, testified under their hands and lands than 

111 /• -I those in 

seal, to charge, the amount or the expenses respect of 
of commuting the tithes of any lands of which ^jj^nses^^are 
they are owners, or any part of such expenses, incurred, 
with interest thereon, on any other lands holden 
by them to the same uses or on the same trusts 
as the lands in respect of which such expenses 
were incurred, but so nevertheless that the 
charge upon such lands shall be lessened in 
every year following by one twentieth part at 
the least of the whole original charge thereon.* 

.^ 18. And be it enacted, that payment of the For recovery of 
expenses of or incident to making any appor- apportton- 
tionment, or any other expenses which the said ^^^^ 
commissioners are authorized and may have 
ordered or may order to be paid by any owner 
of lands under and by Virtue of the recited 

subject, and, as there appeared no reason why the provisions of 
such 77th section might not be beneficially extended to the cases 
just referred to, it was thought advisable to insert the clause 
now under consideration. 

* This clause waa introduced on the suggestion of some of 
the collegiate bodies, who are enabled by it to facilitate their 
arrangements for meeting the expenses of the commutation. 
CSee Introduction, p. xi.^ ante.) 
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Acts, or any of them, or this Act, may be en- 
forced by the same ways and means as pay- 
ment of rent-charge in arrear may be enforced 
under the provisions of the said Acts or either 
of them.* 

Extension of 19. And be it enacted, that so much of the 

5&7W. IV. . ^ ' , _ 

::. Ti, §§ 29, said first-recitcd Act as enables any landowner. 

iand?nUeu°of either by parochial agreement or individually, 
utbes. ^Q gj^g jj^^ instead of tithes or rent-charge at 

any time before the confirmation of any instru- 
ment of apportionment, shall be and the same 
is hereby extended, and the powers and pro- 
visions for that purpose may be exercised in 
every such case at any time, as well after as 
before such confirmation of the apportionment 
as aforesaid, during the continuance of the 
commission constituted, and with the consent of 
the commissioners appointed and acting under 
the said first-recited Act.f 

* This power has been rendered necessary from the occurrence 
of cases where the remedy for recovery of expenses, under the 
Tithe Act, has been foimd inoperative, by reason of persons 
being absent from the kingdom, or from any fixed residence. 
The effect of the clause is to make the expenses a charge on 
the land, tenants^ having the power to recover of their landlord, 
6*7 W. IV. ^;,^80, etseq. 

f This clause has simply in view the extension of the period 
during which the 20th and 62d sections of the Tithe Act may 
be allowed to operate. 

Those sections empower any landowners to give to an eccle- 
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20, And be it enacted, that in any ease ^ Lands token 

^ •'by ecclesiasti- 

where any land shall have been or shall here- caltitheownew 

- , , , 1 • • 1 • 1 instead of tithes 

after be taken by any ecclesiastical titneowner to Test abso- 
under any agreement for the commutation of ^"^^^y*"^**®™* 
any tithes, or for giving land instead of any 
rent-charge, under the recited Acts, or any of 
them, or this Act, such land shall upon the 
confirmation of such agreement vest absolutely . 
in such titheowner and his successors, free 
from all claims of any person or body corporate, 



siastical titheowner land to the extent of twenty acres^ in ex- 
oneration of their estate from an equivalent portion of the 
rent-charge for which the tithes may have been commated. 

The power so conferred must, however, be exercised under 
the latter section, before the confirmation of the apportionment, 
whilst at the same time it enacts that any amendment of such 
apportionment shall be taken to annul the execution of any 
prior agreement for giving land, made in pursuance of the power 
which it confers. 

The reasons and policy of that section are no less applicable 
after the confirmation of the apportionment than before ; and 
as, by such confirmation, the amounts of rent-charge to be 
borne by the respective lands of the different owners are conclu- 
sively fixed, its provisions can be rendered available with more 
certointy and satisfaction after that event has taken place. 

In practice, moreover, it has been found that the difficulty 
of getting the necessary parties in a position and disposition 
to agree to such exchange of land, and the limited time which 
elapses before the confirmation of the apportionment, has ren- 
dered the power of exchange all but inoperative. 

The clause under consideration, therefore, advantageously 
extends the benefits, derived under the sections referred to, to 
the period during which the commission shall be in force. 
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and without being thereafter subject to any 
question as to any right, title^ or claim thereto^ 
or in any manner affecting the same ; and the 
commissioners shall cause to be inserted in or 
endorsed upon every such agreement the amount 
of the rent-charge instead of which such land 
was given^ and the lands upon which the same 
was chargeable ; and every person who, if this 
Act had not been made, would have been 
entitled to recover any such land given instead 
of rent-charge, or any rents or profits issuing 
out of such land, shall be entitled to recover 
against the party or parties giving such land 
instead of tithes or rent-charge, his, her, or 
their heirs, executors, or administrators, byway 
of damages, in an action on the case, such 
compensation as he or she may be entitled to 
for any loss thereby sustained; and such 
damages, and all costs and expenses awarded 
to the plaintiff in such action, shall forthwith 
attach upon and be payable out of the lands 
exonerated by such agreement.* 



* The 30th section of the Tithe Act directs that in every 
case of land so given in exchange under the 20th section by 
parochial agreement, the commissioners shall satisfy themselves 
in such way, and by such evidence as they shall see fit, of the 
title of the land proposed to be given in exchange for tithes, 
thereby throwing upon them a responsibility, which is enhanced 
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21. And be it enacted* that all aereements Corporationa, 

" tnistees, nnd 

and other assurances which shall be made for feoffees to 

charitable uses 
may coriTey 
by the transaction requiring, as in the case of ordinary agree- lands. 

mentSy their official confirmation. 

The 62d section, already adverted to, incorporates, in the 
cases of individual landowners, all the provisions and stipu- 
lations required by the 29th and 30th sections, in the case of 
lands given parochially, and thus the commissioners are in such 
cases equally bound to satisfy themselves on the subject of the 
title. 

Under such circumstances the commissioners, although most 
anxious to avoid imposing unnecessary expense, have been 
advised that they must consider it an indispensable duty on their 
parts to require that a good holding title should be shown ; and 
with this view, they have in every case called for an abstract of 
title, which they have submitted to counsel. 

The counsel has of course on his part, where necessary, felt 
himself bound, before advising in favour of the title, to call for 
evidence to verify the abstract ; and having regard to the occa- 
sionally limited interest of the parties, and the trifling value of 
the subject matter of the transaction, the apprehension of such 
expense has almost rendered the enactments inoperative. 

The object of the clause now under consideration, is to sup- 
ply a remedy, by conferring a title to the land by enactment, 
and thus to save the expense of investigation. 

It is obviously of the utmost importance to insure the per- 
manent possession of the lands to the titheowner, as in thegpreat 
majority of cases, the view and purpose of its acquisition is to 
build upon it, and consequently, any subsequent eviction by prior 
title would produce irreparable evil. 

As the persons ultimately establishing a title to the land will 
in all cases have the power of recovering compensation against 
the parties whose lands are exonerated from the rent-charge 
for which the exchange was made, no substantial injury can 
be effected to any one. 

Analogous clauses, though somewhat varying in detail, are 
to be found in some of the Church Building Acts and Railway 
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the purpose of effecting the taking of land 
instead of rent-charge under the provisions of 
the said recited Acts, or any of them, or this 
Act, shall be valid and effectual for the purpose 
of vesting an estate of inheritance as to such 
lands in such ecclesiastical titheowner and his 
successors, notwithstanding the same be made 
by any corporation, sole, or aggregate, or any 
trustees or feoffeesfor charitable purposes, other- 
wise restrained from, or incapable of making 
any such valid conveyance or assurance.* 

AiJ|)ortion- 22. And be it enacted, that the provisions 
inents may be . . » 

conBrmed and conditions of the said secondly-recited Act, 

mi^noraTot thereby the said commissioners are enabled to 

accuracT "of '^0°^"" *"y instrument of voluntary apportion- 

Maps, 1 Vict ment, although they shall not be satisfied oi 

the accuracy of any map or plan annexed 

thereto, or that the several quantities of land 

speci6ed in such apportionment or agreement 

are therein truly stated, shall extend to enable 

Acta, aa it it obiiausly nKcessnr;, where ttie land has Efeeo de- 
voted to Uie purposes of auch worlis, ttiat tbe posaeaslon 
sbould not he diaturlieiJ. 

■ TbisclnudeenebleacorporBtiDns or cbarit; trustees to give 
land in exchange for titbes or rent-cbarge. Cases bave occnrred 
where eucb an arrangement was found desirable, but could 
not be carried into effect, by reason of restraints in (he Charter 
or Slntute of Incorporation. 
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the commissionera, if they shall think fit, to 
Confirm any compulsory apportionments to 
which any existing map or plan, agreed to be 
adopted at a parochial meeting, shall be an- 
nexed, although the said commissioners shall 
not be satisfied of the accuracy of such map or 
plan, or that the several quantities of land 
specified in such apportionment are truly stated 
in such map or plan .I' 



• The lat aeclion of Ibe 1 Vict. c. 69, enables the lom- 
miaalonerK, In cases of lolanlsr; Bpportlonments, to dispense 
witb BMleJ maps and Jetailed statemeali o[ Uie qaantities of land 
wbere sny map baa been agreed to be adopted by a parocbial 
meeting. Tbis claose eitendi the provision in question lo 
compulsoij appoittonments. In the ca«e of an; exiiling map 
so agreed to Imi adopted b; ■ parocbiid meetlDg. 

Tbe reasons foi tbia secUon and iU intention and effect, will 
he fallf collected on a peruiul of the Report of (he Cominittee 
of tbe Hoose ot ComlDOnit, appointed to enqalie Into tbe bui- 
veys, aitd upon vbicb lepoit, tbe amendment act, 1 Vict c. HO, 
Sl,iraa based. That alteration, howeier, oFtbnorl^naJTIlbe 
Act waa conflned to cases of loluntary apportionment, and bence 
could not be made afaliable fa compulsoiy cases. 

Suppose, therefore, a parisb to have a recent suriey, of tbe 
general accuracy of wblch tbere may be no reason lo doabt; 
should it happen tbat such aariey is not on tbe partlcnlat scale 
of three or [oar chains to an inch, or has not upon it tbe lines 
of conBtmctlon which will allow of its being stibmltled to tbe 
process of testing, it could not be received and sealed by tbe 
eommlasioners, and Ibe parties would thus be driien to tbe cobI 
ol an entirely new map upon tbe most expensiTe principles. 
To obviate this difflculty, tbe provision of the Tithe Amendmenl 
Act bai by Uils claose been extended (o compulsory coses. 
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Expenses of 23. And whereas^ in and by the said 
to ^be'bornnn fi^*"^cited Act, the words ^Mandowner^ or 
certain cases us ^^titheowner/' OT ^^owner of lands" or ^^owner 

commissioners ' 

may direct, (6 of tithes/' are defined to mean and include 

<fc T W. IV. 

c. 71, §§ 12, every person who shall be in the actual poe- 
' '^ session or receipt of the rents or profits of any 

lands or tithes^ except (amongst other excep-^ 
tions) any tenant for life or Uves, or for years^ 
holding under a lease or agreement for a lease, 
on which a rent of not less than two thirds of 
the clear yearly value of the premises therein 
shall have been reserved, and that without 
regard to the real amount of interest of such 
person ; and in every case in which ajiy tithes 
or lands shall have been leased or agreed to be 
leased, to any person for life or lives, or for 
years, by any lease or agreement for a lease, on 
which a rent less than two-thirds of the clear 
yearly value of the premises comprised therein 
shall have been reserved, the person in receipt 
of such rent shall, jointly with the person liable 
to the payment thereof, be deemed for the 
purposes of the said Act to be the owner of 
such tithes or lands: And whereas certain 
aUowances and expenses to surveyors and tithe- 
valuers necessary for making any award, and 
all other expenses of or incident to maJdng an 
award, are, by the said recited Acts or some of 
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them^ directed to be paid by the landowners 
and titheowners interested in the said awards 
in such propoition^ time^ and manner as the 
commissioners or assiatant^commissioners shall 
direct; and the expenses of or incident to 
making any apportionment are by the said first* 
recited Act to be paid by owners of lands in 
rateable proportions to the sums charged on the 
said lands in lieu of tithes by such apportion- 
ment : And whereas^ cases have occurred and 
may occur, where, by reason of the rent re- 
served in certain leases or agreements for leases, 
uot being lees than two thirds of the clear 
yearly value of the premises thereby demised or 
agreed to be demised at the date or time of 
coming into operation of such leases or agree- 
mentSj but which premises are at the time of 
putting in force the provisions of the said 
recited Acts of improved yearly value, so that 
the rent originally reserved or agreed for is 
less than two thirds thereof, but by the opera- 
tion of the said recited words, as defined in the 
said first-recited Act as aforesaid, such ex- 
penses, or a part thereof, would, under the said 
Acts, be chargeable on the original lessor or 
original leasee, and not on the intermediate or 
sub«-lessors or lessees whose beneficial interest 
in the said lands and tithes, or rentK^hai^e in 
lieu of tithes, is proposed to be or has been 
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djealt with under the said recited Acts, or some 
or one of them, or this Act : And whereas, cer- 
tain other cases have occurred and may occur, 
in which it is expedient that the commissioners 
should be empowered to vary and fix the pro- 
portion of the expenses of apportionment, in- 
cluding therein the expenses of or incident to 
the map or plan annexed thereto, and the copies 
thereof, between the owners of the lands afiected 
thereby, as such owners are defined in the said 
first-recited Act as aforesaid, and according 
to such principles as to the said commissioners 
shall seem just and equitable : be it therefore 
declared and enacted, that, notwithstanding any- 
thing in the said Acts or any of them contained, 
it shall be lawful for the commissioners, in such 
cases as they may deem it just and equitable, 
to order and direct that such expenses of or 
incident to any award, or any part thereof, shall 
be borne and paid in such proportion and man- 
ner, by and amongst the persons interested in 
the lands, tithes, or rent-charge respectively 
dealt with in such award, and that such ex- 
penses of or incident to any apportionment, or 
any part thereof, shall be borne and paid by 
• and amongst the persons interested in the lands 
in such proportions and manner respectively as 
the said commissioners shall direct ; and such 
expenses^ and every or any part thereof, shell 
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in every such oase be recoverable in like man- 
ner aa expenses, or the share thereof to be 
borne by any person, are or is recoverable under 
the provisions of the aaid first-recited Act or 
this Act.* 

* The. ahjecis wlitch thia cluuse hua in view will, in a j^reat 
mensure, be Eullected from ita redluls, whilst tl.ey will be round 
to be rullf lliiutrated by tbe (oUaviutg cases. 

When lands or tithes have been leased for eny term, ex- 
ceeding fourteen yeaia tmm the commencement, the lessor nni! 
lessee sre, by the 6 nnd 7 W. IV. c. 71.§ 12, joint owners, 
proilded a rent of less tlian two thirds <i( the clear yearly vnliie 
oF the premises comprised in sucb lease shall have been re- 

Tbia rent, as the commisEioner.t are sdviwd, must be com- 
puted at the time the lease was fp'anted, and must huve been 
lusd than two tbiidH at that period. Hence, in most cases of 
leases ollong standing and for long leims, although the rent loiiy 
not have been less than two thirds at the period of tlie demise, 
fet, in consequence of the improved condition of the premises, 
it bas since become in ail considerably, in a very great number 
inSnttitly, less. 

The rent, however, being Ibas computed nt the time the leases 

within Ibe Act. But as the 741ii and7,^lh sections of Ibe 6 and 
7 W. IV. c, 71, respectively enact thai (he expenses of making an 
award shall he borne by the landowners ond tltbeowners interested 
therein, as the commisiii oners shall direct, and that the ex- 
penses of (be aiiportionnient shall be borne retflably among tbe 

owners, cannot be made to contribute to any portion of these 
expenses ; and Ibaa the lessor, receiving only a small rent, sad 
deriving no immediate beiiBlit from the commutHtion (for the 
Titbe Act does not interfere wilb eiisting contracts during 
their Gurreacy), is saddled with the whole burden of tbe ex- 

Tbe first object, therefore, of Ibis clause is to correct aucb 
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Award may 24 And whereas. in certain cases of compul- 

be made of 

rent-charge to sory award where tithes are held by one tithe- 
certain owners . ,.^ ^•■i^ _.-i -l _x» 

of tithes by ge- owner m different rights, or where by reason ot 
So"^ C^^^i o^^era of land having purchased or otherwise 
w. IV. c. 71, acquired such a beneficial interest in the same, 
for life or lives, or for years, as under the said 
provisions of the said first-recited Act requires, 
that such persons respectively should be dealt 
with and distinguished in such award as joint 



an anomaly and injustice, by enabling the commisaonera to 
assess the expenses aoiong the different interests as to them 
shall seem just and equitable. 

The second object which the clause has in view is most for- 
cibly illustrated in another case which has occurred. 

The 7dtb section of the Tithe Act directs the ex^ienses of the 
apportionment to be paid by the landowners in rateable pro- 
portion to the sums charged upon their lands in lieu of tithes 
by such apportionment. 

In the case of a particular parish containing 2000 acres of land, 
the great tithes of 1700 acres were commuted under an Enclosure 
Act, leaving 300 acres only liable to the payment of great 
tithes. The whole of the small tithes of the parish were covered 
by a very small modus. 

Then applying the 75th section, as the expenses of the appor- 
tionment, of which the map forms a constituent part, are to be 
borne in rateable proportion to the sums charged upon the lands 
under it, the owners of the 1700 acres, being charged with little 
or nothing, would have little or nothing to pay, and thus the 
owners of the 300 acres charged with the com tithe would have 
to bear the whole burden of the cost of mapping the lands of 
all the other proprietors of the parish. 

It is true that the commissioners might refuse in such case 
to certify under the 76th section, but the mapper would probably 
resort to another tribunal for the recovery of his debt, and then 
the words of the Act must prevail. 
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s with the lessor of or the person having 
the reversionary interest in such tithes; but 
great difficulties have arisen in distinguishing 
the sums payable to each such titheowner, as 
also in distinguiahing the respective lands out 
of which the tithes accruing to any such tithe- 
owner, either as holding such tithes in different 
rights or as joint titheowcera, arise, or where- 
on any several rent-charge should be awarded, 
and the completion of such award has been 
thereby impeded ; be it therefore declared and 
enacted, that in any such case it shall not be 
necessary, in any such award, to distinguish the 
lands, or award a several rent-charge to each 
such owner of the tithes by name, or otherwise 
to distinguish such titheowner, but it shall be 
sufficient to award a gross rent-chai^ to such 
owner of tithes in different rights in respect of 
such tithes so held by him, or (as the case may 
be) to the ori^nal lessor of such tithes, or the 
person in whom the ultimate reversion thereof 
shall be, by his proper name and description, 
and in any such case of joint ownership to the 
several persons clauuing under him, and being 
so respectively joint owners of such tithes, by 
sudi general terms and description as to the 
commissioners or assistant-commissioner milk- 
ing such award shall seem fit : provided always, 
that the name of each such titheowner, and 
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the lands out of which his respective tithes^ or 
the portion of such gross rent-charge instead 
of such tithes, shall respectively accrue or issue^ 
shaU be distinguished in the instrument of ap- 
portionment made in pursuance of such award ; 
and every such titheowner shall be as fully 
entitled to take^ hold^ and recover such portion 
of the rent-charge as shall be so apportioned 
in such instrument of apportionment, upon the 
several lands, the tithes or rent-charge whereof 
are so held by him respectively, according to 
his respective term and interest in such tithes 
or the rent-charge, in as ample a manner as if 
such titheowner and lands had been respec* 
tively named and distinguished in such award 
under the provisions of the said first-recited 
Act.* 

• The necessity for this clause has been felt in several in- 
stances, each of which belongs to a nomerous class of cases. 

In a parish in the West of England, the tithes are payable 
to five prebendaries, which are now all united in the person of 
one rector. 

The aggregate composition, which forms the basis of the 
rent-charge, is easily to be ascertained, but the boundaries 
of the prebends are difficult to define without a map, and 
the composition paid by each cannot be distinguished, conse.- 
qnently the rent-charge for each prebend can be only ascer- 
tained by a general valuation. 

The apportionment would hereafter determine, as well the 
sums payable to each titheowner as the sums payable from 
each landowner. To do this in the first instance would oc- 
casion double trouble and expense. 

In another parish, a dean and chapter are the owners of a 
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25, And be it enacted, that it shall be lawful Commissioners 
for the said commissioners to adjourn any meet- meeting with- 
ing by notice in writing under their hands or ^^^J^l""^^'!"^ 
the hands of any two of them^ to be affixed and 
published in manner provided for notices in the 
said first-recited Act, without any commissioner 
or assistant-commissioner giving attendance for 
the purpose of making such adjournment.* 

portion of lands^ and the tithes arising out of such lands. They 
have leased the tithes and lands together, and their lessees 
have relet the lands and tithes to many sub-lessees. The dean 
and chapter are quite willing to agree on the gross rent-charge 
payable to themselves, and to their lessees or sub-lessees, 
leaving the respective interests to be determined by the appor- 
tionment, but the Act requires that the award shall set forth 
the amount payable to each, which can only be equitably done 
by a previous valuation, and also by an examination of the 
leases in order to ascertain the rights of each. 

The commissioners have already made the following order 
in reference to this provision : <' Ordered, that if any assistant- 
commissioner shall find it expedient in an award to assign only 
one rent-charge to a person or persons holding parcels of tithe 
under different tithes, he shall previously to doing so, make n 
report of the circumstances of the case to this board, and wait 
for an especial permission before he proceed further.'' 

* It is the practice of the assistant-commissioners, when 
the business is not finally completed at the meetings at which 
they attend, to nominate another day for its resumption ; but 
events often occur which render a postponement of the day 
so fixed upon absolutely essential, and in such, and similar 
cases, doubts have been entertained, whether it is not requisite 
that the assistant should personally attend^ and make a formal 
adjournment of the meeting. 

This clause has been introduced to remove such doubts and 
to obviate the expense and inconvenience of an unnecessary 
attendance. 

3§ 
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^V^^!?^ 26, And be it enacted, that in case any of 

diTidiiig tithe ^ ' ^ ^ 

of Iraitpianta- the lands in a parish^ the tithes whereof shall 

tions in certain . ^ * *i j ^i. 

cases. be m course of conunutation under the provi- 

sions of the first-recited Act, shall be orchards 
or fruit plantations, and notice in writing, 
under the hands of any of the owners thereof, 
whose interest therein shall not be less than 
two thirds of the whole of the orchards and 
fruit plantations in such parish, shall be given 
to the valuers or commissioners or assistant^ 
commissioner by whom any apportionment 
provided for by the said Act shall be made at 
any time before the draught of such apportion* 
ment shall be framed, that the tithes tiiereof 
should be distinguished into two parts, the 
amount which shall be charged by any such 
apportionment upon the several orchards and 
finit plantations in such parish shall be distin- 
guished into two parts accordingly, and the 
same shall be called the Ordinary Charge and 
the Extraordinary Fruit Chaige ; and the extra- 
ordinary charge shall be a rate per imperial acre, 
and so in proportion for less quantities of ground, 
according to the discretion of the valuers or com- 
missioners or assistant-commissioner by whom 
such apportionment shall be made as aforesaid.* 

• Claix0e»26 to 33 have been framed by parties interested in 
hop and frnit plantations in Kent and Sussex, and have been 
introduced at tlieir request. 
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27. And be it enacted^ that all lands^ the Newiy-cuiti- 

vfttfid fruit 

tithes whereof shall have been commuted undef plantations to 
the said Act, which shall be situate within the JSditStn 
Umits of any parish in which an extraordinary 
fruit-charge shall have been distinguished, as 
aforesaid, at the time of commutation, and 
which shall be newly cultivated as orchards or 
fixdt plantations at any time after such commu- 
tation, shall be charged with an additional 
amount of rent-charge per imperial acre, equal 
to the extraordinary fruit charge per acre in 
that parish : Provided always, that no such ad- 
ditional amount shall be diarged in respect of 
any plimtation of appks, pears, plums, cherries 
and filberts, or of any one or more of those 
fruits, during the first five years, and half only 
of such additional amount during each of the 
next succeeding five years, of audi new cultiva- 
tion thereof; and that no such additional amount 
shall be diarged in respect of any plantation of 
goosebeiries, currants, and raspberries, or of any 
one or more (^ those fruits, during the first two 
years, and half only of such additional amount 
during each of the next succeeding two years, 
of such new cultivation thereof; and that no 
such additional amount shall be charged in re- 
spect of any mixed plantation of apples, pears, 
plums, cherries or filberts, and of gooseberries,' 
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currants or raspberries^ during the first three 
years^ and half only of such additional amount 
during each of the next succeeding three years 
of such new cultivation thereof. 

Fruit pianta- 28. And be it enacted^ that all lands, the 

ions when 

lispianted to tithes whereof shall have been commuted as 
rom additional ^o^^s^<l5 which shall be situated within the 
»^"»e- limits of any parish in which an extraordinary 

fruit charge shall have been distinguished as 
aforesaid, and which shall cease to be cultivated 
as orchards or fruit plantations at any time 
after such commutation, shall be charged, after 
the thirty-first day of December next following 
such change of cultivation, only with the ordi- 
nary charge upon such lands. 

'revision for 29. Provided also, and be it enacted, that in 
ationR of bops case any lands within the limits of a parish in 
which an extraordinary fruit charge shall have 
been distinguished as aforesaid, shall have 
been or shall at any time be planted with fruit, 
and also with hops, the same shall, during the 
continuance of such mixed plantation of hops 
and fruit, be liable to the extraordinaiy hop 
charge only, or to the extraordinary fruit charge 
only, payable in respect of the same lands, and 
not to both those charges ; and that the extra- 
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ordinary charge to whicrh the lands so planted 
shall be liable shall be the higher of the two 
for the time being. 

30. And be it enacted, that inhere any land wben lamJ 
liable to any such extraordinary charge for the rectorial and 
tithes of a mixed plantation of hops and fruit, aJIi^'ib!B''rem- 
shall at the time of the commutation produce chnrRB to be 
both rectorial and vicarial tithes payable to 
different persons, the apportionment shall set 

out the same, distinguishing the amount of 
ordinary and extraordinary charge payable to 
each titheowner, and shall divide the whole 
acreable extraordinary charge between such 
titheowners, according to the quantity of land 
producing rectorial tithe, and the quantity pro- 
ducing vicarial tithe. 

31. And be it enacted, that in ail cases in Provision for 
which there shall be hereafter mixed plantations piaHiations. 
of hops and of such iruit as aforesaid, in any 

parish or district in which an extraordinary 
fruit charge shall have been declared, the rec- 
torial and vicarial tithes whereof, but for the 
commutation, would have been payable to dif- 
ferent owners, the extraordinary charge pay- 
able in respect of the tithes of such mixed 
plantation shall be divided between such owners 
in proportion to the extent of land occupied 
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by that produce which would have paid tithe 
to each of them respectively : provided always, 
that payment of the share of each titheowner, 
when so ascertained, shall be taken to be sub- 
ject to the provisions contained in the said 
first-recited Act, and in this Act, for lessening 
the amount of extraordinary charge payable in 
respect of hop-gardens and orchards respectively 
at the beginning of such cultivation* 

How fbe rent- 32. And be it enacted, that, for the purpose 
and frait*may^^ ^^ fixmg any charge for the tithes of hops or 
be fixed in cer- fruit, or of any mixed plantation, as aforesaid, 

tam cases. , . . . 

the commissioners may, if they see fit, a^gn 
the parish or land, in respect of which due 
notice shall have been given, requiring the 
tithes thereof to be separately valued, as re- 
quired by the first-recited Act, or any part or 
^ parts of such parish or land as a district under 
the provisions of the said Act, and may fix a 
charge upon such lands in respect of the tithes 
of hops or fhiit as the rent-charge to prevail 
and to be established in respect of the same, 
without specific reference in the award to any 
other parish or land; but having regard, never- 
theless, to the general amount of composition 
which they shall find to have prevailed in other 
parishes of a similar description, and not to the 
money payments in the parish under conside- 
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ration^ or the value of the tithes in kind 
therein.* 



33. And be it enacted and declared^ that the Proviaion for 

, » t n • -I A n S^"^^ effect 

provisions of the said nrst-recited Acts for to parochial 
distinguishing rent-charges apportioned upon "^Z^. 
lands cultivated as hop-cround into two parts. ^°s? thereon m 

•^ o , certain cases 

and for relieving lands from and subjecting the of extraor- 
same to an extraordinary chaise when ceased 
to be cultivated and when newly cultivated 
as such respectively, shall be held to extend 
to parochial agreements, already or hereafter 



* The prassnre of hop-tithe, if taken in kind, was indefinitely 
gpreater in degree than that of any other tithe. In a great ma- 
jority of cases the titheowners having had regard to this circum- 
stance, made moderate compositions. In a small number of 
cases they had disregarded it, and taken tithe in kind, or very 
high compositions, and the object of the original Tithe Bill 
was to make the more moderate view general, and to per- 
petuate it by grounding the rent-charges on the average of 
the compositions putting all cases of tithe in kind out of 
calculation. 

The object of the present clause is to effect the same pur- 
pose, bat in a slightly different manner. It was easy in prac- 
tice to find a set of parishes of which the average compositions 
forming the guide to the rent-charge were moderate, but 
difficult, indeed all but impracticable, to find districts in which 
one uniform rent-charge would be fair. 

The present clause, steering as clear of the class of cases 
of such tithe taken in kind, as of the influence of unusual com- 
positions, enables the commissioners to settle each parish, with 
some regard to its individual peculiarities, whether as to posi- 
tion or productive powers. 
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made^ and to the proceedings consequent there- 
upon^ and to the lands discharged from tithes 
by virtue thereof, and that every such agree- 
ment and proceeding whereby any district has 
been or shaU be assigned for estabUshmg or 
distinguishing into two parts any rent-charge 
in respect of lands cultivated as aforesaid, shall 
be deemed valid, operative, and effectual, for 
all the purposes of the said recited Acts and of 
this Act, and that every district assigned by 
virtue thereof shall be deemed a district duly 
assigned, and every rent-charge created thereby 
a valid rent-charge for the like purposes. 

For the settle- 34. And be it enacted, that in case there 

meDts of dis- i n i . • t . • i 

pates as to shall be any question between any parishes 
boundaries, ^j, townships, or between any two or more 

landowners touching the boundaries of such 
parishes or townships, or the lands of such 
landowners respectively ; or if such parishes or 
townships or landowners shall be desirous of 
having such boundaries ascertained, or a new 
boundary line defined, it shall be lawful for the 
said commissioners, or any assistant-com- 
missioner, on the application in writing of a 
majority of not less than two thirds in number 
and value of the landowners of such parishes 
or townships in the case of parochial or town- 
ship boundaries, or on the like application of 
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such two or more landowners in the case of boun- 
daries between their lands^ to deal with any 
dispute or question concerning such boundaries^ 
and to ascertain^ adjust, set out, and define, the 
ancient boundaries between such parishes or 
townships, or the lands of such landowners 
respectively, or draw and define a new Une of 
boundary as they may see fit; and in every 
such case the powers and provisions of the said 
recited Acts and of this Act, so far as the same 
may in the judgment of the commissioners 
or assistant-commissioner respectively be ap- 
phcable, shall extend and may be applied by 
them or him to such question, and the boun- 
dary line so ascertained or newly-defined by the 
said commissioners or assistant-commissioner, 
shall thenceforward be the boundary line of 
and between such parishes, townships, or lands, 
of such landowners respectively for all pur- 
poses whatsoever. Provided always, that 
nothing in this provision contained shall ex- 
tend to any boundary or part of a boundary, 
being also the boundary line or part of the 
boundary line of any county, or to the boundary 
line of any copyhold or customary land, unless 
the consent in writing of the lord of the manor 
whereof such land is holden to such application 
being dealt with by the said commissioners or 
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• 

asdistant-commi8sioner shall have been first 
sent to them or him for such purpose* Pro- 
vided also, that every such boundary line shall 
be duly set out and delineated on the map 
annexed to the schedule of apportionment or 
upon a separate plan to be attached thereto, 
with proper descriptions and references, show- 
ing in what respects such mi^p so annexed to 
the apportionment is varied, and in what 
respects the several closes whereon any rent- 
charge is fixed, are affected thereby, and such 
map shall in any such case be deemed to be 
varied by such plan, and be as valid for all 
purposes as if the same had been originally 
drawn and sealed or certified by the said com- 
missioners with such variations.* 



How questions 35. And be it enacted, that in every case 

of boundary re- • r • i . 

moved before m. which any judgment or determination of the 

Queen's Bench ^^.^^» • ^ . . . 

.are to be dealt commissioners or oi any assistant-commissioner 

with, 

• The 2d clause of the Tithe Amendment Act, 1 \yct. 
c. 69, enables two thirds of the landowners of any parish, of 
Which the tithes are about to be commuted, and when the 
boundaries are in dispute, to call on the commissioners to 
determine them. The power is, however, incomplete, where 
the actual boundary cannot be ascertained, and the parties are 
desirous of defining a new boundary. This clause has been 
introduced to meet the diflBculty; and as the power is likely to 
be highly useful, it is given without the limit of a commutation 
being about to trfce place. 
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respecting the boundary of any parish, district^ 
or lands^ shall have been or shall be removed 
into the Court of Queen's Bench^ it shall be 
lawful for the Court to direct the trial of one 
or more feigned issu^ upon such points as the 
Court shall think fit^ and also to direct who 
shall be the plaintiff or plaintif&^ and who shall 
be the defendant or defendants on such trials 
or determine the same in a summary manner, 
or otherwise to dispose of the question or ques- 
tions in dispute, and to make such other rules 
and orders therein as to costs and all other 
matters, as may appear to be just and reason^ 
able.* 

36. And be it enacted, that it shall be lawful Commission- 

^ - ., . . jr V • ^ ers may award 

tor the said commissioners, and tor such assist- costs of 6nquir> 
ant-commissioner as aforesaid, to order and j^e^. 
direct that all reasonable costs, charges, and 
expenses already oi* hereafter to be incurred by 
any parties interested in or about any enquiry 
into any boundary which the said commissioners 
or such assistant commissioner are or is autho- 
rised to settle^ shall be borne and paid in such 

* The third clause of the amendment act gives an appeal to 
the Ck>urt of Queen's Bench, but omits to point out how 
such a case should be dealt with. This clause gives the 
Court full discretion to dispose of any such case as it may 
see fet. 



68 INTERPRETATION. 

proportion and manner by and amongst the 
several other parties interested therein (as well 
those who shall have signed a request to the 
tithe commissioners, that the said commis- 
sioners should enquire into and settle such 
boundaries, as every other person interested, 
who shall, either personally or by his or her 
counsel, attorney, or agent, appear upon such 
enquiry before the said commissioners, or before 
such assistant- commissi oner), as the said com- 
missioners or any such assistant-commissioner 
shall direct ; and such costs, charges and ex- 
penses, and every part thereof, shall, in every 
such case, be recoverable in the like manner as 
expenses, or the share thereof to be borne by 
any person, are or is recoverable by the recited 
Acts or this Act.* 



TWs Act to 37, j^nj be jj enacted, that this Act shall be 
be lokeD u 
purt of recited taken to be a part of the first-recited Act for 

* This claiue gives the Court poiren to awacd and apportion 
tbe coats of Axing & disputed boandar; among tbe parties 
interested. In the case of parbh boundaries, paiidh officers 
should take care to axcertiiiQ out of wbat fund tbeir proportion 
of expenses slionld be paid. It is clear that it a boiindarj' 
question arise incldenlallf from an appeal respecting the poor- 
rate, or n settlement case, and the Uke, that fund would he 
liable. Bat it does not seem to be so, when the question Is 
Independent of any such iacideat. The only safe wb]', Ibere- 
fore, Is to ascertain this before entering into any voluntary 
arrangement (or putting the provisions of this clause in action. 
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the commutation of tithes in England and 
Wales, and of the secondly-recited Act for 
amending the same, and of the said thirdly- 
recited Act to faciUtate the merger of tithes ; 
and that in the construction of this Act, unless 
there be something in the subject or context 
repugnant to such construction, the several 
words used in this Act shall have and bear the 
same interpretation as is given to such words 
respectively in the said recited Acts, or either 
of them; and whenever a word importing the 
singular number or masculine gender only is 
used, the same shall be understood to include, 
and shall be appUed to, several persons or 
parties as well as one person or party, and 
females as well as males, and several matters or 
things as one matter or thing respectively, and 
the converse.* 



38. And be it enacted, that this Act may be Act may be 

-f 1 111 A . -I • .1 • amended or 

amended or repealed by any Act passed m this repealed. 



session of parUament. 



* See the interpretation clauses^ 6 and 7 W. IV, c. 71, 
§§ 12 to 16. ; 1 Vict c. 69, § 14 ; 1 and 2 Vict. c. 64, § 6, 
and the Acta themselves, passim, with such alterations and ex- 
tensions as are provided in the present Act. 
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3 Vict. c. 15. 



INTRODUCTION AND ANALYSIS. 

In their Annual Reportj dated Ist January, 
1840, the Tithe Commissioners state that "the 
" hardship of allowing tithe in kind to be col- 
" lected, after a rent-charge has been actually de- 
" clared, has been strongly pressed on us. If, 
" however, a power should be vested in us of cx- 
" tinguishing tithe before the confirmation of the 
"apportioninent,8uchapower must obviously be 
" accompanied by others which would secure the 
" receipt by the titheowner of an unapportioued 
"rent-charge." And in reference to the hop 
clauses, they suggest, " it has appeared to us 
" that a shght fiirther simplification of these 
" clauses might be practically useful. We do not 
"think fresh legislation necessary or advisable 
" for this object alone; but should an opportunity 
" occur, we think it may be worth the attention 
" of the legislature." 

Accordingly, on Sir E. Knatchbull giving 
notice of bringing in a bill, having for its ol^ect 
the enabling landowners and occupiers to pro- 
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cure a discharge of their lands £rom the liability 
to tithes^ immediately after the confirmation of 
an award or parochial agreement, the oppor- 
tunity was taken by the Commissioners to en- 
graft on it such provisions as were most called 
for 3 those relating to the extinction of tithes 
after the declaration of the rent-charge, being 
carried out in the first ten clauses of the Act. 
Many of these provisions were brought forward 
when the Act of last Session (2 & 3 Vict. c. 62,) 
was under discussion ; but they were not then 
enacted, for reasons which, through change of 
circumstances, no longer prevail. Other pro- 
visions were also introduced on the suggestion 
of several members of either House of Parlia- 
ment, the Act having in both Houses been re- 
ferred to the consideration of a select committee. 
In the House of Commons the second reading 
of the Bill was objected to, on the ground that 
three Acts had already been passed,* extending 
the principle and provisions of the original Act, 
(6 & 7 W. IV. c. 710 and it was urged that 
amendment Acts only tended to confuse and 
obstruct the working of the principal measure. 
But the reasons given by the Commissioners for 
acceding to Sir E. Knatohbull*s Bill, and in 
support of the provisions added to it by them- 
selves, so clearly showed that, in a vast and com- 

* 1 Vict. c. 69,§ 11. 1 & 2 Vict. c. 64. 2 & 3 Vict, 
c. 62. 
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plicated question such as that of the general 
Commutation of Tithes, it would be impossible 
to carry out the intention of the legislature if 
measures were not passed from time to time to 
aid the working of the original measure^ and 
bring within its scope cases which were excep- 
tions to the general class, or whicH were not 
sufficiently prominent to be provided for at first, 
that after the second reading no division took 
place on the Bill, and its enactments were ex- 
tended to their present number. The reasons 
of the Commissioners I have had their per- 
mission to embody in the notes to this edition 
of the Act. Its provisions will range them- 
selves under the following heads : 

CLAUSES I.— X. 

PROVISIONS ENABLING LANDOWNERS AND 
OCCUPIERS TO DISCHARGE THEIR LANDS 
FROM LIABILITY TO TITHES. 

By the 6 & 7 W. IV. c. 71, § 60, the draft 
of every award is to declare the total amount of 
rent-*charge to be payable instead of the tithes 
of the parish to which it relates ; and by § 52 
the award is made complete on its confirmation 
by the Commissioners. And in like manner by 
§ 27, every parochial agreement for a rent-charge 
finally fixes its amoimt on the agreement being 
confirmed by them. But in both cases a long 
interval generally elapses before the rent-charge, 
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Ist October, either before or after the day fixed 
in the agreement or award for the commence- 
ment of the rent-charge.* A provision is added 
for taking accounts between the parties, 
where any render or payment has been made 
between the day of discharge and the first day 
of payment of rent-charge under the decla- 
ration. 

Clause 2 exempts certain leases from the ope- 
ration of the Act, 

Clause 3 requires the Commissioners within 
ten days after the receipt of any such apph- 
cation to give notice to the titheowner, and also 
to publish notice of the declaration twice within 
twenty-one days from its date; and after the 
expiration of this period, all the provisions ap- 
phcable to a rent-charge, payable under a con- 
firmed apportionment, are to be applicable to 
the rent-charge payable under the declaration. 

Clause 4 enables the owner of any land so 
discharged under this act to take upon himself 
the payment of such proportion of the rent- 
efaai^ as the valuers, appointed to make the 
appointment, shall consider will probably be 

■ In cases where the tilhes are partly taken in kind and 
partly under composition, the Commisaioners in their decla- 
ration direct that the lands shall be discharged froDi tithes, a:< 
to those taken in kind, from the day fixed by them; but as 
to those nheie the tithes aie under composition, from Ihe day 
«f its detemuQalion. 

M 



X. INTRODUCTION 

payable under it, in respect of such lands. The 
valuers are required to give a certificate of this 
amount^ and on the landowner serving a copy 
of the certificate on his tenant, subscribed with 
an undertaking to pay such amount iu exonera- 
tion, pro ianto^ of the rent-charge p^i^ble un- 
d^r the security taken by the Con^ni98ioner^, 
the tenant becomes bound to pay such estixuatcd 
amount in the nature of additional rent, provi- 
sion being made for the Commissioners taking 
an account between such landowner and tenant 
of the di^rence between any such payment 
and the actual amount of rent-obaarge as finally 
£^c^rtained in the confirmatioii of the appor- 
tionment. If the payment made by such tenant 
shall be certified by the Comftussloners to ex- 
ceed his true proportiop of rent-charge, he may 
deduct the difierence from his x^x^. If it falj 
short it may be distrained for, or after the ex- 
piration of the tenancy recov^ed as a debt* 

Clause 5. proyictes. that the c-ertificate oi the 
Commissioners in such case, or au office c(^y 
of it, shall be sufficient, evidei^e of the right to 
recover the amount certifijed to be due. 

Clause 6 gives a similar power to certain oc- 
cupiers of lands so discharged of tithes, where 
the landlord remains liable to the tithes or rent- 
charge, to give a like notice of their intention 
to pay the proportion of rent-charge due in 
respect of such lands. And if the landlord do 
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not within twenty-one days after the receipt of 
such notice undertake the payment^ the tenant 
may pay such proportion and deduct the amount 
from the future payments of his rent. 

Clauses 7 and 8 contain provisions for a 
summary taking of accounts^ upon a judge's 
order^ between the parties entitled to the rent- 
charge and the parties paying the amount under 
the security or in aid of it, in case any half- 
yearly payment shall be in arrear for twenty-one 
days. But no security under this Act is to be 
available for more than two years from its date, 
the Commisi^ners having power to enlarge 
its operation for a further period of twelve 
months. 

Clause 9 gives the parties entitled to the rent- 
charge a remedy by distress for arrears, if the 
security prove insufficiait. 

Clause 10 exempts the security from stamp 
duty. 

CLAUSES XI.— XIII. 

EXTENSION OF POWERS TO FIX PAYMENT FOR 
PERIOD INTERVENING BETWEEN THE DE- 
TERMINATION or COMPOSITION AND THE 
COMMENCEMENT OF BBNT-CHARGEj^ AND 
TO FIX PERIOD OF SUCH COMMENCEMENT. 

Clause 1 1 extends that part of 2 and 3 Vict. 
c. 62> § 10, which relates to the fixing a sum 
for any period intervening between the deter- 
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mination of a previous agreement or composition 
for tithes and the time at which the rent-charge 
shall commence, by enabling the Commissioners 
to fix such amount by a supplemental award 
after an award, their power being contined by 
the clause above cited to cases of award, or sup- 
plementary award after agreement. 

Clause 12 provides that in all cases where 
the amount to be paid for this intervening 
period is to be fixed, the particulars here enu- 
merated shall be inserted in the apportion- 
ment, and in default of such insertion the 
amount agreed for is to be paid in the propor- 
tions fixed by the apportionment. The object 
of this clause is to provide for cases where 
parties have agreed for the gross amount, hut 
omitted to provide for its distribution among 
the several landowners hable to its payment. 

Clause 13 extends that part of the 2 & 3 
Vict. c. 62, § 10, which relates to the power of 
fixing the period at which the payment of the 
rent-charge shall commence, to supplemental 
awards, as well after an award as an agreement, 
the original power being confined to awards or 
to agreements after awards; provision being 
made for deducting the value of any tithe ren- 
dered, or composition paid, between the period 
thus fixed and the first payment of the rent- 
charge, when such period commences on a day 
preceding the date of the award. 
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CLAUSES XIV.— XVI. 




CONTINGENT BENT-CHARGES— LAMMAS AND 


y 


COMMON LANDS. 


By Clause 14 the powers of 2 & 3 Vict. 



c. 62, § 11, enabling parties to substitute a 
fixed rent-chai^e instead of a coutingent rent- 
charge, in cases of lands formerly held of a 
privileged order, are extended to other cases of 
partial exemptions — and those powers may be 
exercised by the commissioners with the con- 
sent of the titheowners, and landowners, or by 
these parties themselves, by a parochial or sup- 
plemental agreement. A proviso is added, ex- 
empting from the operation of the clause, cases 
of change of cultivation and of prescription for 
woodland. 

Clause 15 provides that the 2 &3 Vict. c. 62, 
§ 13, relating to Lammas and Common lands, 
may be carried into effect by a supplemental 
agreement after an award, or by supplemental 
award after a parochial agreement- 
Clause 16 provides that where the Com- 
missioners intend to fix the period of com- 
mencement of rent-charge by supplemental 
award after an agreement, or to exercise the 
power relating to lammas and common lands, 
they shall give the like notice as in the case of 
an award. And if, [pending the period during 
which the notice ia taking effect, the parties 
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give notice of their desire that the matters spe- 
cified in the notice shall not he proceeded with, 
the Commiasioners are to refrain from pro- 
ceeding ; a provision similar to that contained 
in the 36th clause of the ori^nal Act, which 
enahles parties to proceed by agreement after 
notice of the Commissioners' intention to make 
a ctnnpulsory award. 

CLAUSE XVII. 

PARIBH PBOPBRTY. 

Clause 17 extends the 2 & 3 Vict. c. 62, 
§ 21, which provides for the due vesting of an 
estate of inheritance in land given by way of 
commutation by corporations and trustees for 
charitable purposes, to cases where such lands 
are given by parish officers or trustees. 

CLAUSES XVIII. XIX. 

HOP CLAUSES. 

Clause 18 enables the parties or the com- 
missioners to declare the amount per acre of 
the extraordinary rent-charge to be payable for 
hop-grounds or market-gardens in any pariah 
or district ; and in that case the ordinary rent- 
charge in such parish will be declared for all 
the lands in it subject to the addition of the 
extraordinary chai^ per acre when cultivated 
with hops or as market-gardens. And by 
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Clause 19 it is declared that it shall not be 
necessary to distinguish in the apportionment 
the amount of extraordinary charge fixed on 
the lands of each owner, 

CLAUSES XX. XXI. 

REGULATION OF AVERAGES — INSTRUMENT OF 

APPORTIONMENT. 

Some doubt having existed whether the pay- 
ments of the rent-charge are governed by the 
averages declared in the month of January at the 
commencement of the year during which such 
payments are made, Clause 20 T^as introduced 
declaring such to be the case. 

Clause 21 requires that, unless a majority in 
value of the landowners direct otherwise, the 
apportionment shall distinguish the proportion 
of rent-charge fixed on each close, and that each 
close shall be laid down in the map annexed to 
the apportionment; cases in which valuers have 
been ah-eady appointed are excepted. 

CLAUSES XXII. XXIII. 

RECOVERY OF EXPENSES. 

It has been found in practice that where the 
costs of commutation have b^en a change' on the 
land, and hence strictly payable by the lessor, 
great hardship had been occasioned where les- 
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sors resident out of the kingdom have refused to 
pay, and the valuers have therefore been in 
danger of losing what is due to them. Or 
where, as in some cases, the power of distress on 
the land given by way of remedy for recovery 
of expenses has been put in force against the 
lessee, he has been without redress against his 
lessor, especially in cases where a small ground- 
rent, or renewal fines alone were payable. 
Clause 22 provides a remedy for this by ena- 
bling lessees to deduct the amount and interest 
from any rent or renewal fines payable by them 
to their lessors, power being reserved to the 
latter to charge the amount on the lands wher^ 
their own estate is less than one of inheritance. 
Clause 23 provides a remedy where the 
powers of charging expenses on land or rent- 
charge are inadequate to meet the exigency of 
the case. Thus ecclesiastical bodies, as included 
in the definition of the word ^ person,^ had the 
power to charge the expenses of commuting the 
tithes of land belonging to such * person.' This 
did not extend to the expenses attending the 
commutation of tithes of which such person was 
owner; and the present clause supplies the 
omission, and also, as in the 22d clause, extends 
the power of charging to redeemed land-tax 
and renewal fines in certain cases. 
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CLAUSE XXIV. 

1 AND DISCOVERT OF DEBD3. 

The power in the original Act to call for 
production of deeds did not extend to title- 
deeds ; but in the 46th clause, where an appeal 
is given to the Superior Courts a Judge at 
chambers ia authorized to order the production 
of all deeds relating to the questions between 
the parties without any exception, and without 
even giving a discretion to the Judge to allow of 
any deed not strictly affecting the commutation 
being withheld. The 24th clause puts the 
pow^r both of the Judge and the Commissioners 
on the footing of a bill of discovery, and vesta 
in the Judge the discretion of granting or re- 
fusing the order for production, powers being 
given to order copies to be furnished at the ex- 
pense of the parties requiring them. The right 
to withhold deeds or parts of deeds sworn to re- 
late only to title is reserved. 

CLAUSES XXV.— XXVII. 

EXEMPTIONS OF SMALT, GABDENS. 

Clauses 25, 26, and 27 give power to the 
Commissioners in certain cases to exempt from 
rent-charge small gardens and lawns which 
have not contributed to the averages on which 
the commutation is based, and when it has been 
effected without taking them into account. 
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CLAUSE XXVIII. 

BOUNDARIES. 

Clause 28 enables the Commissioners to ad- 
judicate on boundary questions on the applica- 
tion of two thirds in number and value of the 
landowners of any one parish^ although the 
landowners in the adjoining parish, where the 
boundary is in dispute, do not join in the appli- 
cation, as required by 2 & 3 Vict. c. 62, § 34, 
35 : notice, however, is to be sent to the oflScers 
of the latter parish, and to be advertised ; and 
if, whilst such notice is pending, two thirds in 
number and value of the landowners in such 
parish shall object to the Commissioners^ act- 
ing on such ex parte application, they are forth- 
with to stay proceedings. 

CLAUSES XXIX. XXX. 

INTERPRETATION. 

Clause 29 provides that the four former Acts 
and this Act shall be read as one Act. 

Clause 30 provides for the alteration of the 
Act during the present session. 



AN ACT, &c. 



An Act further to explain and amend the 
Acts for the Commutation of Tithes 
in England and Wales. 

[ilh Jane. 184l).j 
"Yy HEREAS by an Act passed ia the seventli 
year of the reign of His late Majesty King 
William the Fourth, intituled " An Act for 
the Commutation of Tithes in England andfiitj' 
Wales," it is enacted, that from the Ist day of 
January next following the confirmation of any 
apportionment in any parish under the said 
Act the lands of such parish shall be absolutely 
discharged from tithes, except as in the said 
Act is provided in certain cases, and instead 
thereof there ahaU be payable to the person 
entitled to such tithes, and in that behalf men- 
tioned in the said apportionment, a sum of 
money in the nature of a rent-charge issuing 
out of the lands charged therewith ; and by an 
Act passed in the Ist year of the reign of Her 
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7 w. IV. dt present Majesty^ intituled ^^ An Act to amend 
1 vkt, c. 69, j^n ^^^ fQP ^j^g Commutation of Tithes in Eng- 
land and Wales,'* provision is made for the 
lands in a parish being discharged from tithes, 
(except as in the said first -recited Act is ex- 
cepted) by agreement between the parties to 
any parochial agreement or supplemental agree- 
ment, from certain days preceding or following 
the confirmation of the apportionment, instead 
of the said 1 st day of January next following 
such confirmation, but so that the first pay- 
ment of the rent-charge be made and recover- 
able at the expiration of six calendar months 
from the time from which such lands are dis- 
charged from the payment of tithes ; and by 
2^3 Vict, an Act passed in the last session of parUament 
*'***' the commissioners appointed under the said 
first-recited Act are enabled by their award, 
and the landowners and titheowners by sup- 
plemental agreement, in like manner to fix the 
period at which any rent-charge shall com- 
mence : And whereas, after an agreement for 
or award of rent-charge has been made and 
confirmed by the said commissioners, much 
delay is often occasioned in settling and adjust- 
ing the apportionment before the same can be 
confirmed by the commissioners ; and, to avoid 
the loss of the proportion of tithes or compo- 
sition for the period intervening between the 
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expiration of any former agreement or compo- 
sition and the commencement of such rent- 
charge, the titheowner is compelled to have 
recourse to taking tithes in kind, or to a suit in 
equity; and in other cases, by reason of the 
lands so remaining subject to tithes, or compo- 
sition for tithes, during such period, such tithes 
continue to be taken in kind, or may be so 
taken on the determination of any composition 
existing at the date of such agreement or award, 
notwithstanding that the parties have agreed 
for, or the commissioners awarded, the sum 
which under the provisions of the said Acts 
ought to be taken as the permanent rent-charge 
payable instead of such tithes ; and great hard- 
ship is thereby occasioned, contrary to the spi- 
rit and intent of the said Acts : * And whereas 

* The chief reasons on which the enactments contained in 
the first ten clauses of the present Act are founded, are set 
forth in the preamble. Their operation extends to four classes : 
1st. Owners of any of the lands intended to be discharged. 
2d. Occupiers of any such lands. 3d. Owners of lands dis- 
charged under thb Act who may wish to prevent any arrear 
of rent-charge from being accumulated by reason of the land 
being so discharged, and hence neither subject to the pay- 
ment of tithes, or of their proportion of rent-charge^ until 
after the confirmation of the apportionment : such persons 
may by clause 4 undertake the payment of such an amount 
as would represent the probable proportion of the rent-charge 
so payable in respect of their lands. And 4thly. Occupiers 
of lands so discharged, entitled under the 79th clause of the 
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it is expedient to make provision for remedy 
thereof^ and otherwise to explain and amend the 
said recited Acts, in manner hereinafter men- 
tioned : Be it therefore enacted by the Queen's 
most excellent Majesty, by and with the advice 
and consent of the Lords spiritual and tempo- 
ral, and Commons, in this present Parliament 
assembled, and by the authority of the same, 

original act to deduct the amount of rent-charge from their 
rent, and who may in like manner be desirous of preventing 
any accumulation of arrears from a similar cause. Clause 6 
enables such persons to take the payment on themselves, if 
their landlords refuse to do so. 

It is to be observed, 1st, That the period at which a decla- 
ration of discharge from tithes, or composition can be made, 
is after the rent-charge has been fixed by a confirmed award 
or agreement, and before the confirmation of the apportion- 
ment. 2dly, That the application must be in writing, and 
by the effect of the interpretation clauses may be from one 
owner or occupier, or many. 3dly, That security, the nature 
and amount of which are in the discretion of the commis- 
sioners, must be given for payment of the whole rent-charg^e 
to the parties duly entitled. 4thly, That although the decla- 
ration of discharge must fix the date from which it shall take 
effect, such date is limited to the days fixed in the first pro- 
viso, and can only operate in cases of composition or rent in 
the nature of composition from the date of its determination* 
and in the case of certain leases mentioned in the 2d clause, 
the discharge cannot have effect on the lands included in 
them till after the expiration of such leases. The form of 
declamtion would of course provide for these different pe- 
riods of discharge. 
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that in every case where an annual sum by Power to de- 
way of rent-charge shall have been fiied discharged 
in any parish, instead[ of the tithes of such to°^Juin* 
parish, either by agreement or award, it shall ^gy^'^Jion 
be lawful for the said commissioners, by a de- of the award 
claration in writing under their hands and seal for grow 
of office, or the hands of any two of them, at '®"*'*^*"'^*' 
any period after the confirmation of any such 
agreement or award respectively, and before 
the confirpiation of .the apportionment to be 
made in respect of the rent-charge so fixed, 
upon the application in writing of any land- 
owner or occupier, and upon such security* 
being given to the said commissioners as they 
shall in their discretion think sufficient for the 
due payment to the parties entitled thereto of 
such rent-charge firom the day to be fixed in 
such declaration, to declare that the lands in 

* The Commissioners will judge of the form and extent 
of the security, but as the remedy given by Clauses 7 and 8 
is on a judge*s order, and may be put in force if any half- 
yearly payment be in arrear twenty-one days, a mere covenant 
or bond that the rent-charge shall be paid would be suffi- 
cient, the solvency of the parties giving it being the main 
object to be looked to. The remedy for the parties giving 
the security against the landowners for payment of their due 
proportion of the rent- charge after the apportionment is 
completed is given at clause 7 ; and clause 8 gives a 
further remedy to the titheowner if the security prove insuf- 
ficient. 
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such parish shall be discharged from the liabi- 
hty to payment or render of tithes, or compo- 
sition or rent in the nature thereof instead of 
tithes, and that instead thereof the annual 
payment or rent-charge so fixed by any such 
award or agreement respectively shall be paid 
to the person entitled to the same by half- 
yearly payments, commencing and calculating 
from such day of discharge named in such de- 
he claration as aforesmd : Provided always, that 
f" the day to be fixed in such declaration of the 
'*■ said commissioners as aforesaid shall, in every 
case in which any agreement for a composition 
or rent in the nature thereof instead of tithes 
shall be in force at the time of making such 
application to them as aforesaid, be the day on 
which such composition or rent shall deter- 
mine, and in every other case shall be either 
the 1st day of January, the 1st day of April, 
the 1st day of July, or the 1st day of October, 
either before or after the day on which the 
agreement or award fixing the amount of such 
rent-charge shall bear date, as to the said com- 
missioners shall appear most just and equita- 
,e ble : Provided also, that when such period of 
discharge shall have been fixed to take effect 
from any of such days preceding the date of 
such agreement or award, the said commis- 
s shall cause due enquiry to be made, and 
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shall aUow and deduct from the first payment 
to be made under such security the value of 
any tithes which shall have been rendered in 
kind, and the amount of any payment in re- 
spect of tithes, or composition or rent as afore- 
said, which shall have been made between such 
day and the date of such first payment of 
rent-charge,* 

2. Provided also, and be it enacted, that Leases of 
nothing in this Act shaU extend or be construed ed before" 
to extend to annul or make void any lease or ^^t^^*"*" 
leases of tithes granted before the twenty-fifth ^^^^ ^^ 
day of March and which shaU end or determine 
on or before the first day of January next ; and 
that in any parish or place where such lease or 
leases shall have been granted as aforesaid, no 
tithepayer shaU be at liberty to miake the ap- 
plication hereby authorized to be made, until 
after the expiration of such lease or leases re- 
spectively, except in respect of lands the tithes 
whereof are not included in such lease.f 

* As the value or amount of any render or payment is to 
be deducted from the first half-yearly payment of rent.charge, 
care must be taken that the period of discharge shall not be 
so remote as to allow the amount of the deduction to exceed 
the amount of the half-year's rent-charge. 

t In this case, as in the cases where part of the lands are 
liable to the render of tithes in kind, and part to the pay- 
ment of composition, the persons giving the security would 

2 



I 
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Nodce of 3. And be it enacted, that the said commis- 
tTbi^pub^ sioJiers shall, within ten days after the receipt 
lished. Qf such application, cause notice thereof to be 
given to the titheowner to whom such rent- 
charge will be payable,* and shall cause notice 
of such declaration to be twice published in 
some newspaper having circulation in the 
county where such parish is situated within 
twenty-one days from the date of such declara- 
tion, and from and after the expiration of such 
twenty-one days all the provisions of the said 
recited Acts applicable to the rent-charge pay- 
able after the confirmation of the apportionment 
shall be applicable to the rent-charge payable 
by virtue of the provisions hereinbefore con- 
tained from the period fixed by any such decla- 
ration.t 

4, And be it enacted, that if any owner J of 

have to provide for the balance between the amount payable 
under the composition and leases, and the gross rent-charge. 

♦ The object of this notice is evidently to give time for the 
titheowner to be heard, and the facts enquired into before 
the signature of the declaration. 

t As, for instance, the liability of the rent-charge thus se- 
cured to be paid, to rates, &c. (see 6 & 7 W. IV. c. 71, 
{ 69, 71-79, &c.) 

t It must be recollected that although only one person, or 
a few may give the security, the discharge applies universally 
through the parish. Hence, as all the lands will be discharged 
from tithes, and an interval may elapse of two years and up- 
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lands 80 discharged from such liability shall be Provision for 

J . « . . ^. /. i_ landowner 

desirous of payings in exoneration oi such secu- paying esti- 
rity, the proportion of rent-charge to which the poVtIonT 
whole* of such lands, whether in his own occu- f^'^^-jharge 

' in aid of 

pation or in the occupation of any tenant^ shall »ecurity. 
be liable, it shall be lawful for such owner to 
apply in writing to the valuer or valuers ap- 
pointed to apportion such rent*charge, at any 
time after they shall have subscribed the decla- 
ration required in that behalf in the said first- 
recited Act, and before the confirmation of the 
apportionment, and to demand of such valuer 
or valtlers a statement of the probable amount 
of such proportion, and such valuer or valuers 
shall and he or they is or are hereby required 
to famish the same accordingly, and shall dis- 
tinguish f therein the probable amount to which 
the whole of the lands in the occupation of any 
tenant under such owner would be Uable ; and 

wards before the rent-charge is payable under the appor- 
tionment, it might happen that some tenant liable to render 
titlies may leave his occupation, or die without the means 
of meeting the arrears, which being a charge on the land 
would, in that case, fall on the landlord. This enactment 
was introduced to obviate such an injustice, and its provisions 
seem plain and sufficient for the purpose. 

* A landowner cannot avail himself of this provision for 
a part only of his lands in the parish. 

t This has reference to the power of the landowner of 
distraining for any amount paid by him under this provision, 
as rent. 
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on receipt thereof such owner may cause a copy 
of such statement, or an extract of such parts 
thereof as shall relate tothe lands in the occu- 
pation of any tenant, who, but for such decla- 
ration of discharge, would be liable to the render 
or payment of tithe in respect of such lands, 
to be served on such tenant by leaving the same 
at his usual place of abode, with an undertaking 
subscribed thereto by such owner to pay the 
amount set forth In such statement in aid or 
exoneration of such security ; and in every such 
case such tenant shall thenceforward be liable 
to pay to such owner, by way of ad^tional 
rentj such estimated proportion at the half- 
yearly days of payment fixed in the award or 
agreement for payment of rent-charge, and such 
owner shall be entitled to demand and recover 
the same as rent by all the usual remedies for 
recovery of rent in arrear, until the half-yearly 
payment falling due next after the confirmation 
of the apportionment : Provided always that it 
shall be lawful for any such landowner or tenant, 
at any time within six months after the date of 
such confirmation, to apply to the said com- 
missioners to take an account of the amount 
paid by any such tenant, and certify the amount 
of the difference, if any, between the amount so 
paid and the amount of rent-charge calculated 
as finally apportioned on such lands for the 
Same period as such estimated amount has been 
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paid, and if the reDt-charge [finally apportioned 
shall be greater than the amount so paid it shall 
be lawful for such, owner to demand and recover 
the difierence accordingly ; but if such tenant 
shall have paid more than the amount of such 
rent-chai^, then it shall be lawful for such 
tenant, or (in case of his death) for his execu- 
tors or administrators, to deduct the excess so 
verified as aforesaid from the next payment of 
rent accruing afler the date of such certificate. 
Provided also, that in the event of the expira- 
tion or other sooner determination of the pe- 
riod of tenancy before the confirmation of the 
apportionment, such excess shall be deemed a 
debt due to the tenant, his executors, or ad- 
ministrators, and shall be recoverable in an ac- 
tion of debt to be brought against such land- 
owner as aforesaid, or his personal represen- 
tatives. 

5. And be it enacted, that in every such case certificate 
the production of such certificate as aforesaid, JfonerTt^be 
or of an office copy thereof, sealed or stamped *7^®"^J ®^ 
with the seal of the said commissioners,* shall recovery or 
be sufficient evidence of the right to recover or 
retain the amount or excess in payment which 
shall appear by such certificate to have been 
made by the landowner or his tenant respec- 
tively. 

* This provision is analogous to 6 & 7 W. IV. c. 71, $ 2. 



30 






It manr happen that a tenant,'*' 

«£ lands, ^who shall, by virtae 

b* «i^.^u ^ ^ .*^.*'^ ^■^^ first-recited Act, 



=»« «*' •««*-<&•».. ;;^^^-T^^* thepropor- 
o^rtm-^iTlZ^r r ^*kJi the famds in his 



a state- 













^ii^i 



«» do^ 



be 
of 



FAYMKNT BY OCCUPIEIt. 31 

the same at his usual place of abode, accompanied 
by a written notice of his intention to undertake 
the payment of such proportion of rent-charge 
as aforesaid; and in case the landowner shall 
not, within twenty-one days after the service of 
such copy and notice, undertake, by some writ- 
ing subscribed by him, or his agent lawfully 
authorized, and served in like manner as afore- 
B^d upon the tenant, to pay the amount set 
forth in such statement, it shall be lawful for 
the tenant to undertake the payment thereof, 
and from time to time to deduct the amount 
paid by him from his rent until the period at 
which the half-yearly payment of rent-charge 
to be made uext ofiter the confirmation of the 
apportionment shall have become due : Pro- 
vided always, that in eveiy such case the pro- 
visions hereinafter contained for taking ac- 
counts between the person who shall have given 
such security as aforesaid and the owners of 
lands subject to the rent-charge shall be appli- 
cable to the case of every such landowner from 
whose rental such deductions shall have been 
made as afores^d. 

7. And be itenaeted, that in every such case, Piuvisiou 
if the person liable under such security shall not of mch «iii- 
make due payment to the person entitled to the l^^ '^Z 
same according to the tenor of such security, ™J ^j'"' 



32 &ECOVBBY OF BENT-CHAROE. 

it shall be law'ful for the aaid commissioners, 
from time to time, aa and when any half-yearly 
payment of such rent-charge shall accrue, and 
the same or any part thereof shall remaia un- 
paid for the space of twenty-one days from any 
day fixed for payment thereof, and notwithstand- 
ing execution shall have been previously issued 
in respect of any former arrears, to sue for and 
recover any such half-yearly payment, or so 
much thereof as shall from time to time remain 
unpaid in respect thereof, against the person 
liable tmder such security, by taking out a sum- 
mons, returnable before a judge of any of the 
superior courts of common law, to compute 
what is due in respect of subh rent-charge; and 
it shall be lawful for any judge of such courts, 
on hearing the parties, or such of them as shall 
appear, and on production of such security, and 
proof by affidavit of the amount so due as 
aforesaid, and of the service of such summons 
on such person or on anyoccupierofany of the 
the lands of such person in any such parish, by 
delivery of the same personally, or by leaving 
the same at his place of abode, to order that it 
be referred to the masters of the court to com- 
pute what is due in respect of such security, 
and to tax the costs of such application, and all 
such orders shall have the effect of judgments 
in the superior courts of common law in like 
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manner as rules of such courts,* and execution 
may issue accordingly, and such security shall 
be available against such person liable under 
the same up to and including the half-yearly 
payment accruing due next before the confir- 
mation of such apportionment^t ^^^ shall be in 
fidl force notwithstanding any change in the 
party entitled to such rent-charge. 

8. And be it enacted, that in every such case provision 
the said commissioners shall make due enquiry ofVa^merfu 
as to any payment of rent-charge made by any ^^^" ''*^"* 
such person in respect of such security previous 
to the confirmation of the apportionment of 
such rent-charge, and shall endorse on such 
apportionment a certificate of such payment, 
and that the parties entitled to such rent-charge 
have been duly paid the amount thereof accord- 
ing to the tenor of such security;! and such 

* By the Act for the abolition of imprisonment for debt, 
1 & 2 Vict. c. llOy § 18, parties are enabled to issue execu- 
tion on a rule of court, as in the case of a judgment. This 
clause gives a like effect to the order of a judge at cham- 
bers. 

f After the apportionment takes effect the payments will 
of course be made under it. Care must be taken that the 
days of payment under the declaration of discharge, and un- 
der the apportionment correspond. 

X The effect of this provision is, that the party giving the 
security cannot enforce payment from any other landowner 

2§ 
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person shall thereupon, after the coafirmation 
of such apportionment, be entitled to recover 
the amount specified in such certificate as hav- 
ing been paid by him, against the lands of the 
said parish subject to such rent-charge^ in the 
proportions fixed for payment of rent-charge by 
such apportionment, by distress and entry oa 
. such lands respectively, and shall have the like 
remedies or modes of recovery as are ^ven to 
owners of rent-chai^ for recovery thereof in 
pratiiian the Said recited Acts or any of them : EVovided 
»cc<mnta"be- olways, that if the owner or occupier of any 
pm™ '^tir- ^"'^ landq shall have contributed to the pay- 
'"B "™'i'y mentofsuchrent-charge, or of any part thereof, 
onea con. or of the arrears thereof, under auch securiQr, 
iii«eu>. or in exoneration thereof, it shall be lawful for 
him to take out a summons, returnable before 
any judge as aforesaid, to stay any proceedings 
taken by the person liable under such security 
as aforesaid, for the purpose of taking an ac- 
count of what he shali have so contributed or 
paid in respect of such rent-charge or arrears } 
and it shall be law^ for any judge as aforesaid 

who haa contributed to eMnerale the security without giying 
credit for such cootribution, nor until he has himself dis- 
charged his security by payment to the owner of the rent- 
charge of all that is due to him. The remedy here given 
does not take effect till after the apportionment comes into 
operation, for otherwise Oie Act would have the effect of an 
apportionmeni. 
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to refer it to the masters of the court to take 
such account and make all just allowances be- 
tween the parties; and if^ on taking such ac- 
count^ such owner or occupier shall be found to 
have paid his due proportion^ or any amoimt 
exceeding ^he same^ according to the propor- 
tionate amount of rent-charge fixed on such 
lands^ then it shall be lawful for any judge as 
aforesaid to stay proceedings^ and order pay- 
ment^ by the person liable under such security^ 
of the amount^ if any, so overpaid by such owner 
or occupier, as the case may require, and every 
such order shaU have the effect of a judgment 
as aforesaid;* but if on taking such account the 
whole or any balance shall be found due from 
such owner or occupier, then it shall be lawful 
for such judge to allow the same against such 
owner or occupier, whose lands shall thereupon 
be liable to the repayment thereof to the per- 
son liable under such security, and who shall 
be entitled to the said remedies in respect thereof 
accordingly ; and the cost of every such pro- 
ceeding shall be in the discretion of the judge 
hearing the same, and shall be added to the 
amount found due on such order, if he shall 
see fit so to direct : Provided also, that no such p^^^ ^^^ 
security shall be available by the person liable '!^**^^ ■®*^"" 

• See note to Clause 7. 
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available Under the same against any such lands for more 
ownere *" than two yeaTs' payment or arrear of such rent- 
charge, unless the said commissioners shall, 
previous to the expiration of two years from the 
date of such security^ have enlarged the opera- 
tion thereof for any period not exceeding twelve 
months^ by endorsement thereon, under their 
hands or the hands of any two of them, and 
which they are hereby authorized to do if they 
shall so think fit.'*' 

If security 9, And bc it enacted, that if such security 
arrears may shall bc iusuffident to meet the full amount of 
M if^rili^ P^y^c^^ts which shall accrue due in respect 

tionmemr'" ^^^^^^^f ^^ ^^^ pcrsou liable under the same 
shall fail to make good the amount due thereon 
by the space of twenty-one days next after the 
date of the confirmation of the apportionment 
of such rent-charge, it shall be lawful for the 
person entitled to the benefit thereof to recover 
the same against the lands of the said parish 
subject to such rent-charge, in the proportions 
fixed in such apportionment, by the said reme- 
dies or modes of recovery given by the said 

* This limit to the duration of the security was introduced 
to prevent wilful delay in completing the apportionment. 
It is however manifestly the interest of the person giving 
the security to have the apportionment completed as quickly 
as possible, and so get rid of its obligation. 
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recited Acts, or either of them, in respect of 
rent-charge fixed under any confirmed appor- 
tionment, in like manner as if the amount so security to 
due and in arrear had accrued subsequent to ttamp^aty. 
the confirmation.'*' 

10. And be it enacted, that every security 
taken by the said commissioners, by virtue of 
the provisions of this Act, and every assign- 
ment thereof, shall be free of stamp duty.f 

11. And whereas by the lastly-recited Act Exteniion 

.-»• t • • t ■% ot power to 

the said commissioners are empowered, by any fixiumtobe 
awani, or by a supplement^ award, after a pa- r^Ji^T 
rochial agreement, in certain cases, and under ^*^ °' *°"" 
certain provisions, to fix the sum to be paid 2 & 3 vict. 
in consideration of the time, if any, which may 
intervene between the termination of any pre- 



* This clause is a protection to the owner of the rent- 
charge against the insufficiency of any security taken by the 
commissioners. The landowners are not damnified by such 
a proTision, because by the last clause they are not liable to 
make good any payments to the person paying the rent- 
charge under the security until the Commissioners have cer- 
tified that the owner of the rent-charge has been paid all that 
is due to him, in which case this provision would not be 
called into operation. 

t See6&7 W.IV. c. 71, § 91; 1 Vict. c. 69, § 12; 
1 & 2 Vict. c. 64, § 2. 
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vious agreement or composition for tithes and 
the time at which any such rent-charge shall 
commence ; and it is expedient to extend such 
power in manner hereinafter mentioned; be 
it enacted^ that it shall be lawful for the said 
commissioners^ at any time* before the confir- 
mation of the apportionment of any rent-charge^ 
to exercise the said powers so given to them 
for fixing the sum to be paid for such inter- 
vening time as aforesaid^ by a supplemental 
award after an award * 

* The more especial object of the ilth Clause is to enable 
the commissioners by a supplemental award after an award 
to meet cases where nothing has been collected owing to the 
delay in completing the apportionment, and where no express 
time for the commencement of the rent-charge has been 
declared in an award or agreement, but the time of com- 
mencement has been left to the operation of the original Act. 
From the want of such a provision, the titheowner can only 
have recourse to the ordinary and vexatious remedy of a suit 
in equity. This power was given to the commissioners by 
the Act of last session, in cases of original award, or by 
supplemental award after a parochial agreement, for although 
the parties to a parochial agreement have the same power 
given to them by the 1 Vict. c. 69, § 10, it often happens 
that they see no reason for its exercise till after the confirma- 
tion of the agreement. The attention of the commissioners 
is sometimes also not called to the subject till after the 
confirmation of an award. The 2 & 3 Vict. c. 62, § 10, and 
the present clause, will meet every such emergency. 
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12. And be it enacted^ that when any such particulars 
sum shall be fixed to be paid in consideration a^^*^' 
of such intervening: time as aforesaid, either by p*y™^* °' 

o ^ J such siun. 

parochial agreement or supplemental agree- 
ment^ or by awards or supplemental awards the 
parties by and to whom such sum is to be 
paid^ and the lands in respect of which the 
same shall be payable, as also the proportionate 
amount to be paid by each party, shall be spe- 
cified and set forth in the instrument fixing 
such sum^ or in the instrument of apportion- 
ment to be made in pursuance thereof; and in 
default thereof such sum shall be payable by 
and to the parties, and in the proportions fixed 
in such apportionment in respect of the rent- 
charge therein provided for.* 

13. And whereas by the said lastly-recited Extenfion 
Actt the said commissioners are enabled by AxpinkMif^ 
their awards and the titheowners and land- J^"®^^*" 

rent-charge. 
a&3Vict. 

* This provision supplies a deficiency in the former Acts, c. 62, s. lo. 
which only enacted that a gross sum might be paid, but 
did not provide for its apportionment. Under this clause 
the amount may be made payable by all or any of the land- 
owners^ according to the equity of the case, or by any agreed 
arrangement If none be made, then the payment will fol- 
low the proportions of the apportionment. 

t See the 2 & 3 Vict. c. 62, § 10, note (b) (White's 
Edition). The provision to which it relates is here extended 
to a supplemental award. 
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owners by a parochial agreement after an 
awards are enabled to fix the period at which 
the rent-charge shall commence^ and it is ex- 
pedient to extend such power in manner herein- 
after mentioned ; be it enacted^ that it shall be 
lawful for the commissioners, by supplemental 
award, to exercise the powers so given to them 
for fixing the period at which any rent-charge 
shall commence, as well after an award as after 
a parochial agreement, where the same shall 
not have been previously fixed by any such 
award or agreement, or by any supplemental 
award or agreement, under the said recited 
Acts, or either of them, or this Act : * Provided 
always, that where the said commissioners shall 
not have fixed that the period at which any 
rent-charge shall commence shall be the 1st 
day of January next following the confirmation 
of the apportionment, such period shall be 
fixed by them on the 1st day of January pre- 
ceding such confirmation, or on the 1st day of 
April, the Ist day of July, or the 1st day of 
October preceding or following such confinna- 

• See 6 & r W. IV. c. 71, $ 67, and 1 Vict c. 69, 
$ 11, with which the dates fixed by the first proviso corre- 
spond ; a restriction being added, that the day fixed shall 
be the quarter-day nearest to the termination of a previous 
agreement, or customary year of tithing in the parish, subject 
to the proviso for taking accounts when the period so fixed 
shall precede the date of the award. 
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tion, whichever of such days may happen near- 
est to the termination of any previous agree- 
ment or composition^ or of any customary year 
of tithing in the parish or district to which 
such rent-charge shall relate: Provided also, 
that when any period of commencement shall 
have been so fixed by the said commissioners 
in any award or supplemental award, on any 
day preceding the date thereof, the commis- 
sioners shall cause due enquiry to be made as 
to the value of any tithes rendered in kind, and 
the amount of any payment in respect of tithe 
which shall have been made, subsequent to 
such period of commencement, and prior to the 
first day fixed for payment of such rent-charge, 
and shall take into account and allow such 
value or amount to be deducted from such pay- 
ment accordingly. 

14. And whereas by the said lastly-recited Extemion 
Act powers are given to landowners and tithe- tn^^,Z '° 
owners, and also to the said commissioners, to ^^^ '®°** 

' ' charge m- 

substitute a fixed rent-charge in certain cases «tead of 
instead of a contingent rent-charge, where lands rent-charge. 
are partially exempted from the payment of c.^,g.nr* 
tithes or rent-charge by reason of having been 
parcel of the possessions of a privileged order, 
and it is desirable to extend such powers in 
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manner hereinafter mentioned ; * be it enacted, 
that such power shall extend to all cases where, 
by reason of lands being partially exempted 
from the payment of tithes, by custom or 
otherwise, or by being subject to a shifting or 
leaping modus, or other customary payment, 
or render due only on certain contingencies, 
a contingent rent-charge has been already fixed^ 
or would, according to the provisions of the 
said firstly-recited Act, be fixed in respect of 

* Many cases have occurred where parties are anxious to 
avail themselves of the provisions of the 2 & 3 Vict c. 62, 
( 11, for substituting a fixed instead of a contingent rent- 
cbaige, as in the case of land formerly belonging to a privi- 
1^^ order, but where these provisions do not apply, be- 
cause the lands are only exempt by custom. This applies to 
cases of partial and fluctuating exemptions, or moduses, as 
for instance where one sum is payable when the land is oc- 
cupied by a parishioner, and another sum when occupied 
by a non-parishioner. AU such contingencies are suscepti- 
ble of arrangement by a moderate rent-charge, payable at all 
times and under all circumstances ; and as this principle has 
been folly recognized in the case of some lan^ no reason 
seems to exist why it should not apply to all. This clause 
extends the application of the principle accordingly, and its 
provisions may be put in force at any time befi»e the con- 
finnation of the apportionment; but if an award or s^iee- 
ment have already been confirmed, they may be adopted by 
supplemental award or agreement, the consent of both land- 
owners and titheownere being requisite in every case. Mo- 
duses and prescriptions contingent on cultivation only, or 
relating to woodland, are excepted. 
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such lands ; and it shall be lawful for the said 
commissioners, with such consent of both land- 
owners and titheowners as in the said lastly- 
recited Act is required in that respect, at any 
time before the confirmation of the apportion- 
ment of any rent-charge, by any award, or by 
a supplemental award, where an award or pa- 
rochial agreement has been made before the 
passing of this Act, or for the landowners or 
titheowners, by a parochial agreement or sup- 
plemental agreement where a parochial agree- 
ment or award has already been made in respect 
of such lands, to exercise such powers, in such 
manner, and subject to the same conditions as 
are given by the said lastly-recited Act in cases 
of lands formerly part of the possessions of a 
privileged order: Provided always, and it is 
hereby declared, that nothing herein contained 
extends to cases of change of cultivation only, 
nor to cases of prescription relating to wood- 
land. 



15. And whereas by the said lastly-recited Extenwon 

. . J J of power* in 

Act certain provisions are made and powers r«pect of 
given in respect of the tithes of lammas and common"* 
common lands, which powers are to be exer- J^^^gVict. 
cised by the landowners and titheowners by«-82*'i3- 
parochial agreement, or by a supplemental 
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agreement after a parochial agreement^ and by 
the commissioners by compulsory award, or by 
a supplemental award after an award ; be it 
enacted, that such provisions may be carried 
into effect, and such powers exercised at any 
time before the confirmation of the apportion- 
ment of any rent-charge, by the landowners 
and titheowners by a supplemental agreement 
after an award, or by the commissioners by 
supplemental award after a parochial agree- 
ment.* 

* It often happens that there is gpreat difficulty in getting 
the parties to meet, and go through the machinery of a paro- 
chial agreement for the general purposes of a commutation ; 
but when this has been once accomplished, it is next to im- 
possible for those interested in rectifying any omission or de- 
fect in the first agreement to persuade others not so interested 
to undergo the trouble and incur the expense of a second 
agreement There are also cases where the commissioners 
have made an award , and in other cases the parties have made 
a parochial agreement, without being aware of the fact that 
there are lammas lands or titheable commons in the parish, 
and this can be remedied at much less cost by a supple- 
mental award than in any other way. But such a course of 
proceeding is prevented by the wording of the 2 & 3 Vict, 
c. 62, $ 13, which restrains the interference of the commis- 
sioners by supplemental award to cases of award, and of the 
parties by supplemental agreement to cases already dealt 
with by parochial agreement. The present clause contains 
the requisite remedy. 
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16. And be it enacted^ that in every case commission- 
where it shall be the intention of the commis- Mti^of pr!^ 
sioners to proceed in any parish under this Act ^I'^en^ 
by supplemental award after a parochial agree- t»i a''"**- 
ment^ either to fix the period of the commence- 
ment of such rent-charge or to carry into effect 
the provisions and powers of the said lastly- 
recited Act in respect of the tithes of Lammas 
and common lands^ they shall cause the like 
notice of their intention to be given in such 
parish as is required by the said first-recited 
Act in the case of an award ; and if at any time 
after giving such notice^ and before the expira- 
tion thereof, any proceedings shall be had under 
the said recited Acts, or either of them, or this 
Act, by the landowners and titheowners in 
such parish, towards making and executing any 
parochial agreement or supplemental agreement 
in respect of the matters specified in such no- 
tice, the commissioners shall refrain from acting 
on the same until the result of such proceeding 
shall appear.* 

17. And be it declared and enacted, that so Extension of 
much of the said lastly-recited Act as relates to conveyance 
the vesting of an estate of inheritance as to any trustee* awi 

* The object of this clause is to give effect to voluntaxy 
proceedings, where the parties are disposed to adopt them, 
even after the commissioners have interfered. The provii^on 
is similar to one in the original Act, Clause 36. 



46 PARISH PROPERTY. 

feoffees for lands in any ecclesiastical titheowner and his 
^rj!^ successors, notwithstanding the same be made 
c & !.2i!^'* ^y *"^y corporation sole or aggregate, or any 
trustees or feoffees for charitable purposes, 
otherwise restrained from or incapable of mak« 
ing any such vaUd conveyance or assurance, 
extends to churchwardens and overseers, or to 
trustees or feoffees of parish property, or of 
property held by or vested in such trustees or 
feoffees for parochial or other uses or purposes 
in the nature of a parochial or pubUc trust.* 

Power for 18. And bc it enacted, that in any case 
pMochiai^ where the parties to a parochial agreement, or 
Md^TOm-^'^^ commissioners in the case of an award, 
mtawoocrs. shall havc proceeded, according to the provi- 

* This clause is also an extension of a provision given by 
the 2 & 3 Vict. c. 62. By the 21st section of that Act, lands 
held by corporations or trustees of charities, given in com- 
mutation of tithes, were declared to be well vested in the 
ecclesiastical titheowners, to whom they were conveyed ; a 
provision introduced to facilitate the working of the tithe- 
commutation Acts, in that respect. The present clause has 
been introduced, extending the principle to lands held for 
parochial and other public purposes, in consequence of the 
commissioners finding that some of the parties interested in 
such lands are anxious to have the means of giving them in 
commutation. In the case of parish land which^ by the 
operation of the Poor Law Amendment and Workhouse 
Property Acts, is under the control of the poor-law com- 
missioners, any arrangements for taking such land would, as 
a matter of title, be subject to their regulations. 
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sions of the said recited Acts^ to ascertain and fix amount of 
a rent- charge in any parish wherein any of the na^*°chirge 
lands shall at the time of making such agree- l^^^^^^f 
ment or award be cultivated as hop grounds hop-grounds, 
or market gardens^ and in case of proceeding 
by award when notice shall have been given 
that the tithes of any of the lands so cultivated 
should be separately valued^ it shall be lawful 
for the said parties to declare in such agreement 
or for the said commissioners to declare in such 
award the amount of extraordinary charge per 
acre to be in future payable in respect of hop 
grounds and market gardens respectively in 
such parish or any district therein; and the 
rent-charge mentioned in every such agreement 
or award respectively shall, subject to. the ad- 
dition of such acreable extraordinary charge, 
consist of the amount agreed for or awarded in 
respect of the tithes in such parish, other than 
the tithes of the lands cultivated therein as hop 
grounds and market gardens respectively, and 
the ordinary charge in respect of the lands so ^° ***"■ 

JO r ordinary 

cultivated as hop grounds and market gardens charge pay- 
respectively added thereto: Provided always, ground &c^ 
that no such extraordinary charge shall be yeL*^^f their 
payable in respect of any such hop grounds ^j^ ^^^^' 
and market gardens during the first year, and ^uch, &c. 
only half such extraordinary charge during the 
second year, in which they shall be newly cul- 
tivated as such, whether such new cultivation 
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shall have commenced before or after the mak- 
ing of such parochial agreement or award as 
aforesaid.* 

Extraordi- IQ. And bc it cnactcd, that it shall not be 

nary rent- 
charge need be ncccssary to distinguish in any appor- 

riuuhed"*" tionment the amount of extraordinary rent- 
umdTta*^ chai^ to be charged upon the lands of each 
apporuoD- individual landowner which shall be cultivated 

inent* « • 

as hop goundSj market gardens^ orchards, fruit 
plantations^ or mixed plantations of hops and 
fruit; provided that the acreable amount of ex- 
traordinary charge for all the lands so cultivated 
respectively in any district which shall have 
been assigned, or in any parish whereih any 
extraordinary rent-charge shall have been de- 
clared; previous to the confirmation of the in- 

* This and the following clause^ both of which, as in the 
former Acts, have been prepared under the superintendence 
of the parties most interested in their operation, do not dis- 
turb in the least the principle on which extraordinary charges 
are based, but only alter the mode of declaring them, so as 
to save trouble, time, and serious expense, both to the com- 
mission and the parties. 

The quantities of land cultivated with hops are so perpe- 
tually fluctuating, that when the apportionment is made, it 
is often found that the separate sum awarded for hops is a 
larger or a less sum than the quantity found by the appor- 
tioner in actual plant warrants. 

This clause enables the assistant-commissioner to declare 
an acreable charge to attach on such quantity of land only as 
shall at any time be found to be in hopSb 
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strument of apportionment^ shall be inserted 
therein.* 

ft 

20. And be it declared and enacted^ that Haif.ycarii 
every half-yearly payment of rent-charge un- J^^^ar* e 
der the said recited Acts^ or either of them^ or *<> ^ ^gu 
this Act^ shall from time to time be regulated averages dc 
by the averages published under the provisions 6*7 w"iv 
of the said first-recited Act in the month of ®*'^'**^* 
January next preceding every such half-yearly 
dayofpayment.t 

* By the 55th Clause of the original Act, the apportion- 
tionment is ** to refer by a number set against the description 
of such (all) lands to a map or plan, to be drawn on paper 
or parchment, and the same nufnber shall be marked on the 
representation of such lands in the said map or plan, and 
the draught of the apportionment shall also state the amount 
charged upon the said several lands." 

Under this clause no sum is legally apportioned without 
the above-named references, and the extraordinary charges, 
and all the fractions of them, must be separated, and so im- 
posed in detail. 

The time, the trouble, and the consequent expense of 
doing this is great, and the moment a change takes place in 
the lands under hops, &c., it is all useless. 

It is proposed by this clause to allow a general acreable 
charge only to appear in the apportionment (which is made 
practicable by the preceding clause), which the titheowner 
from time to time will collect from such acres as he finds so 
cultivated, as to be subject to an extraordinary charge ; and 
all the expense, time, and trouble caused by the original 
clause will be saved. 

t This clause is merely intended to remove a doubt which 
has been raised as to the effect of the 6 & 7 W. IV. c. 71, 

3 i 
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strument 2 1 • And be it enacted^ that, unless a majoritj 

mmrat to in value of the owners of lands included in any 

f "Amount apportionment shall, by writing under their 

'*"'" hands, request the commissioners to omit the 

large pay- ' ^ 

»ie in re- same, the instrument of apportionment shall 
ose. distinguish the amount or portion of rent- 

luud^^ charge payable in respect of the several closes 
*f*^ *° of the said lands, and such closes shall be laid 

hich Ta- ' 

lerg are ai" dowu iu thc map or plan annexed to such ap- 
*nted!^ portionment : Provided always, that nothing in 
this provision contained shall apply to any 
instrument of apportionment the valuers for 
effecting which shall have been appointed pre- 
vious to the passing of this Act ; and no such 
last-mentioned instrument of apportionment 
shall be deemed invalid if made in conformity 
with the instructions given to the valuers for 
making the same, although the amount of rent- 
charge payable in respect of the several closes 
of land shall not have been distinguished there- 

§ 67, which provides for the sum payable in respect of rent- 
charge, varying according to the prices of grain, ascertained 
by the " then next preceding advertisement." The doubt is 
whether, as the rent-charge is in feet a yearly sum, although 
payable half-yearly, both of the half-yearly payments, an- 
nually dating from the commencement of the rent-charge, 
are to be governed by the advertisement preceding the first 
of such payments, or whether every half-yearly payment is 
to be guided by the advertisement next preceding it. As Ae 
latter was the intention of the original Act, and is also the 
more simple provision, this declaratory clause has been 
inserted to set the question at rest. 
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ia, nor BiiKh olofies laid down in the map or 
plan annexed thereto.* 

22. And be it enacted, that every occupier ^ ^ 
whose lands or goods shall be liable to distress very of ex- 
in respect of any expenses chargeable under ^tain rates, 
the said recited Acts or either of them, or this 
Act, against any landlord or lessor of the lands 
in his occupation, shall be entitled to recover 
the amount of any such expenses which he 
shall pay, with interest on such payment from 
time to time at four per centum per annum, 
and may deduct the same from any rent or 
renewal fines payable to such landlord or 
lessor ;t and where the estate of such landlord 

* Tbeie is no provision in the original Act expressly re* 
quiring an apportionment o£ the rent-charge, close by close. 
But in the Act 1 Vict. c. 69, § 5, its necessity is assumed 
and dispensed with, provided ^^ three fourths of the land- 
owners interested in the said apportionment shall by some 
writing under their hand request the commissioners to direct 
that such statement shall be omitted." The present clause 
distinctly requires that the appcMrtionment shall be made 
close by close unless a majority in value of the landowners 
shall direct otherwise. As every surveyor, who has any pre- 
tensions to accuracy, prepares hb field-books and rough 
draught close by close, this provision will give but little 
additional labour to him, but will allow the landowners the 
adraotage of detecting any irregularity, and give them fecili- 
ties for ascertaining the feimess of the rent*charge with re- 
ference to the several closes ov^r which it extends. 

t See 2 & 3 Vict. c. 62, § 18. Also 6 & 7 W. IV. c. 71, 

80 et seq. 
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or lessor in the lands in respect whereof such 
payment shall have been made shall be less 
than an immediate estate of fee simple or fee 
tail^ or subject by settlement to any uses or 
trusts, he shall be entitled to charge such 
amount and interest upon such estate in like 
manner and subject to the same restrictions 
and provisions as are contained in the said 
recited Acts or any of them in relation to 
owners of particular estates, or of estates settled 
to the same uses and trusts as the lands in re- 
spect of which such expenses have been in- 
curred respectively. 

Power to 23. And be it enacted, that every person, as 

charge ex- ^ , . 

peoMs of defined in the said first-recited Act,* who is em- 
tion, in ^r- powcrcd uudcr the said recited Acts or any of 
^"ew^*'**" them, or this Act, to charge upon his lands or 
fines, dtc. rent-charge any expenses of commutation pay- 
able by him, may exercise such powers, in the 
case of expenses incurred, as well in respect of 
the commutation of tithes payable to him as the 
owner thereof as of tithes to which any lands 
whereof he is owner are liable ; and the word 
^' lands'^ shall, in the construction of the said 
Acts and of this Act, be construed to extend to 
and include any income or sum receivable by 
or accruing to such person from redeemed land 
tax, or from fines or other sums of money pay- 

♦ 6&7 W. IV. c. 71, §12. 
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able on the renewal of any term or estate in 
lands^ tithes^ or rent-charge holden of or by him 
to the same uses and upon the same trusts as 
the landsy tithes^ or rent-charge in respect of 
which such expenses of commutation are in- 
curred.* 

24. And be it enacted^ that notwithstanding Provision foi 

, discovery oi 

anything in either of the said Acts contained^ books and 
in all cases where under the said recited Acts or rciaang"to 
any of them the said commissioners or anyJP""*"**' 
assistant-commissioner may examine persons « * 7 w. i v 
upon oath^ and cause to be produced before 
them or him all books and other documents^ as 
therein mentioned^ relating to the commutation 
of tithes^ the said commissioners or assistant- 
commissioner may, by summons under their or 
his hand, require the attendance of and ex- 
amine any party interested in the lands or 
tithes of any parish^ or any other person, and 
require the production also of all deeds and 
documents in the custody or power of either 
party, and allow such portions only of them to 
be read as in their or his judgment shall be 
thought proper; and also that in all cases 
where under the said Acts parties in a feigned 
issue are required to produce to each other, 
and their respective attornies or counsel, at 

• See 2 & 3 Vict. c. 62, § 16, 17. Also Introduction, 
p. xvi. supra. 
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such time and place as any judge may order 
before trial, and also to the court and jury 
upon the trial of such issue, all deeds, books, 
and other documents, as in the said Act men- 
tioned, relating to the matters in issue in their 
respective custody or power, the parties shall 
be obliged to produce only such documents, 
and such portions of them only shall be in- 
spected or read, as the judge shall think proper, 
who may order the parties to discover the 
documents in their possesion, upon oath, if he 
shall think fit ; and it shall be lawful for the 
judge, and also for the commissioners or assist- 
ant-commissioner, in the cases aforesaid re- 
spectively, to direct copies or extracts to be 
taken or furnished of the same documents, at 
the expense of the person requiring the same, 
at the rate of sixpence for every common law 
folio : Provided always, that in no case shall 
any person be compellable to produce any part 
of the deeds or documents in his possession 
which relate to the title to the property therein 
referred to, but only such parts thereof as re- 
late to the matter immediately in issue; and 
such person may, if he see fit, withhold any 
such deeds or documents, or anyportion there- 
of, on making an oath that the deeds or docu- 
ments or parts thereof so withheld do not relate 
to the matter so in issue as aforesaid.* 
* See Intraductioo^ p. xvti. supra. 
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25. And whereas in many caseft titheowners Gardens or 
have, durmg the seven years of average pre- smaii extent 
scribed by the said first-recited Act, forborne to ^pt^JV^m 
take the tithes of lands used and occupied as '«*-«*»aife. 
gardens, hiwns, or the Uke, or compositions in 
lieu thereof, on account of such lands being of 
small extent, and the tithes thereof being of 
inconsiderable value : be it enacted, that where 
in such cases the tithes of a parish or district 
have been commuted, whether by a parochial 
agreement or by a compulsory award, and it 
shaU be shown to the satisfaction of the said 
commissioners that the rent-charge or rent- 
charges specified in the said agreement or 
award has or have been based upon the average 
value of the tithes of the said parish or district 
during the said seven years of average, exclu- 
sive of any tithes in respect of such gardens, 
lawns, or such like small holdings, according to 
the provisions of the said first-recited Act, and 
that no part of the said rent-charge or rent- 
charges has been agreed to be given or awarded 
in respect of the tithes of such gardens, lawns, 
or other such Uke small holdings, it shall be 
lawfiil for the.said commissioners, if they think 
fit, to order and direct that no part of the said 
rent-charge or rent-charges shall be apportioned 
upon such gardens, la\Fns, or other such like 
small holdings.* 

* The general principle on which the commutation of 
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The com. 26. And whcrcas it hath happened that in 

missionento . /• 

cause ft new cases where during the seven years oi average 
mmt^^t^ be prescribed by the said first-recited Act, tithes 
madeiocer. ^^iqH not havc bccn demanded of certain tene- 

taiD cases in 

which the ments, by reason of their small extent or of the 

apportion- *^ 

nient shall 

have in- tithes is effected under the 6 & 7 W, IV. c. 71. is, that the 

eluded tene- average annual amount which the parties shall have consi- 
ments flrom ^' * 

which no dered the tithes to be worth, as evidenced by the amount 
tithe has passing between them during the seven years ending Christ- 
during seven mas 1835 shall be the future rent-charge. And in a vast ma- 
years pre- jority of cases the exact amount of these averages has been 
Christmas, agreed lor or awarded. But it frequently has happened that 
^^^* small cottage gardens and other holdings described in this 

clause, have never contributed to these averages, the tithe- 
owner having waived his right because of the vexation it 
would cause to his poorer tithe-payers. As, however, this 
property, has not become exempted by reason of such forbear-? 
ance, the valuers, whose duty it is to apportion rigidly on all 
the lands of the parish liable to tithes, have in many cases 
been obliged, and in some directed, to fix a portion of the 
rent^charge based on the tithes paid by the other lands, on 
these holdings ; thus manifestly giving the proprietor of such 
lands an advantage at the expense of their poor neighbours, 
the titheowner, to whom the right to claim an additional 
rent-charge really belongs, having forborne from making any 
such demand in the agreement. This clause by exempting 
holdings so circumstanced from the liability to any portion of 
the rent-charge gives a permanent effect to the good intentions 
of the titheowner, and secures the benefit to those for whom 
it was intended. The exercise of the power here given rests, 
however, in the discretion of the commissioners. It was 
introduced in the House of Lords on a petition from several 
clergymen, and on the motion of the Archbishop of 
Canterbury, 
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small amount of such tithes^ such tenements 
have notwithstanding been included in the ap- 
portionment of the rent-charge for the parish, 
whereby the occupiers of such tenements have 
become Uable to have their goods distrained 
upon^ and the titheowner has been subjected to 
much increased difficulty and expense in the 
collection of the rent-charge, contrary to the 
true intent and meaning of the said first-recited 
Act; and it is therefore expedient, under certain 
restrictions, to give relief in such cases; be it 
enacted, that in any such case in which the 
apportionment shall have included any number 
of small tenements, exceeding in the whole one 
hundred, from which tenements no tithe or 
composition for tithe shall have been demanded 
or taken (notwitstanding their liability thereto) 
during the period of seven years next preceding 
Christmas in the year one thousand eight hun- 
dred and thirty-five, it shall be lawful for the 
commissioners, and they are hereby authorized, 
if they shall see fit, upon the application in 
writing of any ten or more of the owners or 
occupiers of such small tenements, or of the 
titheowner, and after satisfactory proof shall 
have been given that no part of the rent-charge 
has been agreed to be given or awarded in 
respect of the tithes of such small tenements, to 
cause a new apportionment to be made of the 
said rent-charge, and to order and direct that 

3§ 
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BO part thereof shall be apportioned upon such 
small tenements ; and the provisions in the said 
first-recited Act contained for hearing and de- 
termining objections to apportionments, and for 
rendering the same, or any map or plan therein 
referred to, final and conclusive, shsdl be aad are 
hereby respectively made apphcable to every 
such new apportionment ; and, subject to sncfa 
provisions, such new apportionment shall com- 
mence and take effect from the half-yearly day 
of payment of the said rent-charge which shall 
happen next before the confirmation of the 
same apportionment : Provided always, that no 
payment of such rent-charge, or right to arrears 
thereof, which shall have become due or accrued 
on or before the said half-yearly day of pay- 
ment, nor any remedy in case of non-payment, 
shall in axiywise be affected by any such new 
ap portion ment.* 

* This clause extends the applLcalioii of the principle 
embodied in clause 2S, to cases where an apportionment has 
already been made, where the magnitude of the e»il, which 
the latler was intended to obviate, tenders sucK extension a 
matter of justice. Tlius its operation is confined to cases 
where there are more tlian one hundred instances of the ap' 
poTtionmaiC baring fixed a part of the rent-charge on bold- 
iogs which had not contributed to it. The clause was ii 
sertcd in the House of Lords on the petition of a clergymai 
in a case wbeie neBrly 1,000 tenements had been thus fixed 
with renl-chargesof 61/. or Is. per annum the litheowne 
ing, during the years of averagp, forborne to enforce his de^ 
mand, thelargertithe-pa^ers being benefited by ihia spreading 
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27. And be it enacted, that the costs of and Provision for 
attending every such new apportionment shall new appor- 
be paid and borne by the parties making such **^""™^"'* 
application^ in such proportions as the commis- 
sioners shall direct, and shall be recoverable in 

like manner as the costs of any apportionment 
under the said first-recited Act ; and as to any 
part of such costs as may be borne by the tithe- 
owner, such titheowner, being an ecclesiastical 
beneficed person, may charge or assign the 
rent-charge as a security for the repayment of 
of such costs in like manner as for the costs of 
the commutation under the said Act. 

28. And whereas by the said lastly-recited commis- 

. . • .. .1 • 1 • • sioners may 

Act powers are given to the said commissioners adjudicate 
or any assistant-commissioner^ upon the appli- bou^d^lries 
cation in writing of not less than two thirds in ^^ requisi- 

o ^ tion of land- 

number and value of the landowners in any owners of 
parishes or townships, to set out and define 2 & a vict. 
the boundaries of such parishes or townships ^. ' ^ ^^' 
in manner in the said Act provided ; and it is 
expedient to extend such power in manner 
hereinafter mentioned ;* be it enacted, that it 

of their tithes over the smafl holdings. It ie provided by the 
following clause that the costs of any new apportionment 
must be paid by the party applying for it, 

* By the 6 & 7 W. iV. c. 71, $ 24, any difference respect- 
ing boundaries which shall hinder an agreement may be sub- 
mitted to reference by the parties. By the 45th Clause any 
such difference which shall hinder an award may be de- 
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* 

shall be lawful for the said commissioners^ or 
assistant-commissioner^ but at the sole discre- 

termined and decided by the commissioDeTS or assistant- 
commissioners. By the 1st Vict. c. 6% § 2, power is 
given to the commissioners and assistant-commissioners, on 
the application of two thirds in value of the landowners to 
'^ enquire into, ascertain^ and set out the boundaries of ani^ 
parish or district:* And by the 2 & 3 Vict. c. 62, $ 34, 
the commissioners are empowered to ascertain and set out 
existing boundaries, or to define a new boundary, on the re- 
quest of not less than two thirds in number and value of the 
landowners of any parishes or townships, or of all the 
owners of any lands, where the boundary is in dispute. 
Now cases have occurred, and may occur, in which it is 
found impracticable to procure the signatures of two thirds 
in number and value of the landowners in each of such 
parishes or townships to the requisition, and thus great hard- 
ship may be inflicted on one of the places by delaying its 
commutation (the settlement of the boundary question being 
an essential preliminary), whilst no injury can accrue to the 
other by the more speedy arrangement of a matter that must 
be eventually determined. By the present clause the com- 
missioners have a discretionary power to act upon the appli- 
cation of one only of the places interested, where such a course 
from peculiar circumstances may be equitable or essential. 

A further benefit will be gained by the saving of expense 
in cases where the landowners in one of the parishes are very 
numerous, and their moving in the first instance may be a 
work of cost and labour, but wholly unnecessary if the Act 
be set in motion on the requisition of the other parish, where 
less difficulty may exist. It will be seen that the clause is 
well guarded, and ample notices are required to be given to 
the officers of the parish which does not join in the requi- 
sition, the landowners having power by the proviso to stay the 
proceedings of the commissioners on the ex-parte application. 
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tion of the said commissioners^ and only in such 
manner as they shall see fit and proper, to ex* 
ercise all and every the powers so given by the 
said lastly-recited Act relating to boundaries of 
parishes or townships, on the application in 
writing of two thirds in number and value of 
the landowners of any one parish, place,* or 
township whose boundary shall be in question, 
notwithstanding the landowners in the parish, 
place, or township adjoining such boundary 
shall not join in such requisition : Provided ^^^^^'^j* ^^ 
always, that in every such case the said officers of 
commissioners or assistant-commissioner shall, parish and 
twenty-one days at least before proceeding to ***^®'^*"***' 
make enquiry and adjudicate on such ques- 
tion of boundary, cause a notice to be sent by 
the post, or otherwise given, addressed to the 
churchwardens and overseers, and also to the 
surveyors of the highways of every parish, 
place, or township adjoining such boundary, of 
the intention of the said commissioners or as* 
sistant-commissioner to proceed on the ques- 
tion of such boundary, and shall specify in such 
notice a time and place of meeting so to pro* 
ceed therein, and shall annex to each copy of 
such notice a copy of the application of the 
landowners requiring the commissioners to 
make such enquiry and adjudication, and shall 
also cause a copy of such notice to be inserted, 

♦ The word " place " is not in the former Acts. 
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once at least in two successive weeks previous 
to the day of such meeting, in some newspaper 
having circulation in the county where such 
parish, place, or township is situated ; and no 
assistant-commissioner shaU proceed in any 
such enquiry without exhibiting at such meet-* 
ing the papers containing the advertisement of 
such notice, and also a certificate, under the 
hands of the said commissioners, or any one or 
two of them, of one copy of such notice having 
been respectively sent to such churchwardens 
and overseers, and a copy to such surveyors as 
aforesaid ; and the assistant-commissioner shall 
thereupon proceed in all respects, and his pro* 
oeedings shall be as valid and binding, as if the 
said enquiry had been instituted on the applica- 
tion in writing of two thirds in number and 
value, as well of the landowners of the parish, 
place, or township to which such notice shall 
have been so sent, as of the parish, place, or 
township causing such enquiry to be instituted: 
commisskm. Provided neverthelessi that upon the application 
proceedings iu writing, addrcsscd to the said commissioners 
tion*of land- durfug the interval of such twenty-one days, of 
SjStata ^ not less than two thirds in number and value 
parish. of the landowners in any parish^ place, or town- 
ship adjoining such boundary, and not being 
parties to any such application as aforesaid, 
objecting to the said commissioners or assistant- 
commissioner proceeding under the same in the 
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matter of such boundary, all proceedings which 
shall have been instituted upon the application 
of such single parish, place, or township under 
this Act shall forthwith be stayed. 

29. And be it enacted, that this Act shall be This Act to 
taken to be a part of the said recited Acts, and J^rt*orth^ 
also of an Act passed in the second year of the ]j„*j*^f ^*^^' 
reign of Her present Majesty, intituled an ** Act i & 2 vict. 
to facilitate the Merger of Tithes f and in the 
construction of this Act, unless there be some- 
thing in the subject or context repugnant to 
such construction, the several words used in this 
Act shall have and bear the same interpreta- 
tion as is given to such words respectively in 
the said Acts or either of them ; and whenever 
a word importing the singular number or mas- 
cuUne gender only is used, the same shall be 
understood to include and shall be appUed to 
several persons or parties as well as one person 
or party, and females as well as males, and 
several matters or things as one matter or 
thing respectively, a«d the converse.* 



amended th» 
session. 



30. And be it enacted, that this Act may be Act may be 
amended or repealed by any Act to be passed 
in this present session of Parliament. 

* This clause makes the former Acts and tlie present iden- 
tical, and extends the interpretation of each to this Act 
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1. Thb average price of a bushel of corn for the seven years ending 
Christmas, 1835» on which every rent-charge is fixed, pursuant to 6 & 7 
W. IV. c. 71* § 56, as declared by 1 & 2 Vict. c. 69, § 7« is. 



Wheat. 
«. d. 
7 OJ 



Barley. 
«. d. 
3 11^ 



Oats. 
«. d. 
2 9 



2. The average price gazetted for the regulation of the half-yearly payments 
of the rent-charge, pursuant to 6 & 7 W. IV. c. 71* $ 57* is. 



Wheat. 
For the 7 years ending > «. d. 
Christmas, 1836.. ^ 6 8^ 

1837 6 6| 

1838.... 6 ei 

1839.... 6 9 



Barley. 
«. d, 

Hi 

9i 

Hi 



3 
3 
3 
3 



Oats. 

«. d. 

2 

2 

2 

2 



9 
8 



3. In order to ascertam with as much accuracy as practicable the variation 
of rent- charges according to the change of prices in each year, tlxe calculation 
should be first made with respect to the gross rent-charge, and then the de- 
ductions for the apportioned sums may be ascertained by division. By this 
means the total of the apportioned sums will agree with the gross varied 
rent-charge. If, on the contrary, the calculation be first made on the 
smallest amount, and larger sums be ascertained by addition, it will require 
a very lengthy arithmetical computation to make the total of the appor- 
tioned sums agree with the gross sum. 

4. In cases where any proportion of the rent-charge contains the fraction of 
a farthing, the owner of the rent-charge is entitled to a farthing for such 
fraction, and is not bound to deduct the fraction. It. is therefore important 
to calculate the variation in the gross rent-charge, as above suggested— other- 
wise the payment of a farthing for every fraction will give an unnecessary 
Increase to, as the discarding the fraction would cause an unnecessary deduc- 
tion from, the gross rent-charge. A table on the former mode of calculation 
will also be found to give fewer odd farthings or fractions than any other 
method. The following table is so calculated, and may be found useful for 
the variations of the present year. If it be necessary to take two sums of 
the table to find the amount required, one fraction should be taken in favour 
of the owner of the rent-charge, the other fraction in favour of the occupier: 
if three items are requisite, two fractions may be taken in ftivour of the 
owner of rent-charge, and the remaining fraction in favour of the occupier ; 
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ACT, CLA. PA. 

tobetak0iia8partof9<fe7 W.iy.c.71; IVktc. 

e9; 1 & 2 Vict c. 64; and 2 ife 3 Vict c. 62 29 64 

ACCOUNTS, 

provision for takings—when day of dkseharge pre- 
cedes dbte of agreement or award • . 1 24 
the like-*-b6Aween landowner, making^ayment in aid 

of security, and tenant • ... 4 28 

the like — between tenant making sttcb pB3nB«ntand 

landlord 6 31 

the like — ^against persons giring secority . . 7 32 
the like — between such persons and landowners • 8 34 
the like-— between landowners and titheowners when 
commencement of rent-charge fixed by com- 
missioners . 13 41 

AGREEMENT, 

after confirmation of*— lands may be discharged from 

tithes • 1 23 

rent-charge fixed by — to be paid instead • <— 24 

See Commencement of Rent-charge, Contin^ 
GENT Rent-charge, Discbarge from Tithes, 
Extraordinary Rent-Charge, Intervening 
Period, Lammas Lands and Commons, Supple- 
mental Aoreembnt, Sufflememtal Award. 
APPORTIONMENT. See Rent-charge. 

lands may be discharged of tithes before confirma- 
tion of 1 23 

certificate of payments under this Act to be endorsed 

on 8 33 

amount so certified may be recovered in proportions 

fixed by — 34 

arrears to be recovered itflike proportions if security 

insuificient 9 36 

powers to fix sum to V paid for intervening period 
after determination of composition to be exer- 
cised before confirmation of . . • 11 38 

particulars of such sum to be set forth in . .12 39 

and same to be paid in proportions fixed by • — — 

powers to declare fixed Instead of contingent rent- 
charge, to be exercised before confirmation of 14 43 

the like as to powers relating to lammas and com- 
mon lands ..... . 1^ 44 

extraordinary rent-charge on lands of individual 

owners need not be distinguished in . .19 48 

rent^diarge payable in respect of each dose of land 

to be distinguished in .... 21 50 

unless majority Id value of ownert request omission — —* 
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CIA. 

21 



CA. 

50 



— 51 



26 
27 



58 
59 
60 



20 50 



1 



23 
24 



APPORTIONMENT (co«««M€d), 

or where Taluers appointed preidoafl to passing of Act 
instrument of— not inralid if in confomrity witii 

instructions given previous to passing of Act 
provision for new — ^in certain cases of small tene 

ments ..•••• 

costs of new — by whom to be paid 
may be charged on inheritance 
See Gardens, Valuers. 
AVERAGES, 

half-yearly payments of rent-Kjharge to be regulated 

by — fixed in preceding January • 
See Garden B. Alse Appendix, 
AWARD, 

after confirmation of —and before confirmation of 
apportionment, lands may be discharged from 

tithes ' 

rent-charge fixed by — ^to be paid instead 
See Commencement op Rent-charge, Contin- 
gent Rent-charge, Discharge from Tithes, 
Extraordinary Rent-Charge, Intervening 
Period, Lammas Lands and Commons, Sup- 
plemental Award. 
BOUNDARIES, 

may be dealt with on application of one parish, placo, 

or township 

notice to be sent to adjoining parish, &c. 

provision for proceedings in such case 

provision for stay of proceedings on application of 
adjoining parish 

See T^OTicF 
COLLEGIATE AND CORPORATE BODIES, 

extension of provisions as to charging expenses . 

See Interpretation, Land Tax, Renewal Fines, Rent. 
COMMENCEMENT OF RENT-CHARGE, 

rent-charge to commence from day fixed in declara- 
tion of discharge from tithes 

in cases of composition, from determination of same 

See Declaration, Discharge from Tithes. 

powers for fixing— extended to supplemental award 
after award 

limitation as to day of 

after notice of proceeding to fix— by supplemental 
award, proceedings of commissioners may be 
stayed by parties 

See Supplemental Award. 
COMMONS, 

powers of 2 A 3 Vict. c. 62, § 13, may be exercised 
by supplemental agreement after award and by 
supplemental award after agreement 



28 



61 
62 



63 



23 52 



1 24 



13 40 



16 45 



15 44 
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COMMONS, CL*. p*. 

after notice of proceeding by stipptenientBl anurd if 
parties proceed, comaiiiuionera to refrun from 

HCtins la 4J 

COMPOSITION, 

DO (iLHcharge of — to lake effuct till after ibi deter- 
mination of 1 24 

Sfie AcCOUHTB, COMMENCEMRNT OF ReNT-CH»RCE, 

Discharge from Tithes. 
CONTINGENT RENT-CHARGE, 

powern for deelaling fix«d rent-cburge instead of — 

estended to cuHtonwrr exemptions . . H 42 

Eiicb powers may be eiercised by the commiasioners 
with consent of ali parties, or by Ibe parlies — 
before confirmulion of apportion mant . — 4a 

except in caaesof change of cultivation, or woodland — — 
COSTS, 

of proceedinp under eecnrity for rent-cbarge, pro- 
vision ior 7 32 

the like of taking acconnla with landowners ■ 8 35 

See Deeus, Apfobtionhent, Espenseb. 
CUSTOMARV EXEMPTIONS. 

See COKTIGEMT RENT-CaiBaB. 

DECLARATION, 

ditcha^Dg lands from tithes, and composition, may 
be eiecnted by commissioners after avsrd or 
agreement, and before apportionment, from 
day to be fixed in I S3 

notice of — to be advertised , . . . 3 20 

See DiscHARQE prom Titheb. 
DEEDS, 

provision for examining parties, and production and 

discovery of— on commissioners aummous . Si 53 

the like on judge's order on feigned issne . ■ — M 

copies or extracts of documents may be taken on 
order of judge or commissioners at expense of 
person requiring same — — 

not to extend to title deeds . , . . — 65 

DISCHARGE FROM TITHES, 

provisions for effecting — by owner or oecupiei of 

lands in parish . . . . ■ . I 23 

application far — to be made to commissioners, and 

declaration of discbeigB by them . . — — 

security to be token at discretion of commissioners — — 

to tsJie effect From day named in declaration — S4 

no application for — as to ceitainleasesof tithes, till 

after their determination . . . . S S5 

owner of lands declared euUUed to— may pay esti- 

mated proportion of leDt-charge . . 4 S7 

and [ecoter same as rent aftiT notice to tenant — SH 
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28 


6 


29 


6 


30 


i. 


31 
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DISCHARGE from TITHES, cla. fa* 

provision for accounts between landlord and tenant 

if) such case 

amount due to be certified by commissioners 
lilce proYisions for occupier paying estimated pro- 
portion in certain cases • • . . 

and for accounts 

provision for recovery of rent-charge from persons 

giving security in cases of lands entitled to . 7 32 
the like, for person giving security against land* 

owners ••••;••$ 33 

and for person malcing payment in exoneration of 

security • . . . • . . — 34 
the lilce, for person entitled to rent-charge . . 9 36 
See Accounts, Aoreement, Apportionment, 
Award, Commencement of Rent-charoe, 
Composition, Costs, Declaration, Notice, 
Rent-charge, Security, Valuers. 
EXPENSES, 

provision for recovery of— by occupier against land- 

k lord or lessor 22 51 

may be charged on inheritance in certain cases . — 52 
extension of power of charging . . . 23 53 
See Aj>PORTioNMENT, Collegiate and Corpo- 
rate Bodies, Fines, Interpretation, Lessor 
AND Lessee, Renewal, Rent. 
EXTRAORDINARY RENT-CHARGE, 

maybe declared per acre, to be in future payable for 
hop-grounds and market-gardens in parish or 
district . . . . • . . 18 47 

provision for cases of new cultivation, whether be- 
fore or after the agreement or award . . — — 

^need not be distinguished on lands of individuals 

in apportionment, either as to hop-grounds, 
J4 marlcet-gardens, orchards, fruit, or mixed plan- 

j tatious 19 48 

I FINES, 

expenses paid by lessee may be deducted from — in 

certain cases 22 51 

the word " lands" to extend to , . . . 23 53 
See Expenses, Interpretation. 
FRUIT. See Extraordinary Rent-charge. 

[ GARDENS, 

' lawns and small holdings which have not contributed 

I to averages may be exempted from apportion- 

ment of rent-charge . . . . 25 55 

the like, in certain cases of small tenements when 
I apportionment already made . • • 26 57 

See Afportionment, Costs. 
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HOPS. See Extraordinary RsNT-oaAiiaB. ciiA* pa. 

INTERPRETATION, 

** lands" to include land-tax and renewal fine* • 23 53 
Act to be taken as part of former Acts . . 29 64 

INTERVENING PERIOD, 

sum for — between determination of composition 
and commencementof rent^^barge may be fixed 
by supplemental award after award . .11 38 
particulars to be specified in instrument fixing same 12 39 
See Apportionment. 
LAMMAS LANDS. See Commons. 
LANDS. See Interpretation. 
LAND-TAX. 

See COLLEWIATB AND CORPARATE BoDIBS, InTER* 

PRETATroN, Redeemed Land-tax. 
LAWNS. See Gardens. 

LESSOR AND LESSEE, 

provision for recovery of expenses chargeable on 

lessor and paid by lessee • • . • 22 51 
See Expenses, Renewal Fines, Rent. 

MAPS, 

must distinguish the several closes of lands • • 21 50 
except where jnajority of landowners direct other- 
wise — — 

See Apportionment, Valuers. 

MARKET-GARDENS, 

See Extraordinary Rent-charge. 

MIXED PLANTATIONS, 

See Extraordinary Rent-charoe. 
NOTICE, 

of application to discharge land from tithes, to be 

given by commissioners to titbeowners . • 3 26 

of declaration of discharge to be twice advertised . — — 

of intention of landowners to pay estimated amount 
of rent*charge when lands discharged of tithes 
to be given to tenant 4 28 

of intention of tenant to pay same in certain cases 

to be given to landlord 6 30 

to be given by commissioners of intention to fix 
commencement of rent-charge, or deal with 
lammas and common lands by supplemental 
award after agreement . . • . • 16 45 

of intention to adjudicate boundaries on application 
of single^ parish, place, or township, to be given 
by commissioners to officers of adjoining pa- 
rish, <&c • . 28 62 



INDEX. 71 

NOTICE, CLA. PA. 

particniars of same • 2S 62 

to be advertised twice . . . . . — 63 

> to be exhibited at meeting . . • . • — — 

ORCHARDS. See Gxtraordinart Rent-charqe. 

PAROCHIAL PROPERTY, 

given in commutation, may vest in ecclesiattiGal 

titlieowner . . * . • , . 17 46 

PARTIES, 

may be examined by commissioners . • . 24 53 
See Deeds. 

REDEEMED LAND TAX. 

Tbe word ** lands '^ to include . . . . 23 53 

REMEDIES. See Accounts, Apportionment, 
Boundaries, Costs, Deeds, Discharge from 
Tithes, Expenses. 

RENEWAL FINES, 

expenses paid by lessee may be deducted froid • 22 52 
expenses of commutation may be charged by tiliie- 

owner on 23 53 

the word " lands »' to include . . . . — — 

See Collegiate and Corporate Bodies, Ex- 
penses, Fines,- Lessor and Lessee. 

RENT, 

expenses paid by lessee may be deducted from • 22 52 

RENT-CHARGE, 

after confirmation of award or agreement and be- 
fore apportionment— may be declared payable 
by commissioners on application of landowner 
or occupier giving security • ... 1 23 
land thereupon discharged of tithes, &c., from day 

fixed in declaration — — 

when lands discharged from tithes, valuation to 
state probable amount of proportion of— to 
owners of lands desirous of paying . •. 4 27 
the like — to occupiers in certain cases ... 6 30 
recovery of — from persons giving security . . 7 31 
by such persons against landowners . . . 8 34 
by persons contributing to pay rent-charge in exone- 
ration of security ••.•••— 

by owner of — if security insufficient . . . 9 36 
See Commencement op Rent-charge, Contingent 
Rent-charge, Discharge from Tithes, 
Extraordinary Rent-charge 
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SECURITY, ci,A. PA 

to be g^ven to commissioDei^ for payment of rent- 
charge when lands discharged of tithes . . 1 23 
to be available only for two years, unless commis- 
sioners shall have extended same for twelve 

montiis 8 36 

to be free of duty 10 37 

See Accounts, Discharge from Tithes, Reme- 
dies, Rbnt-charoic. 
SMALL HOLDINGS or TENEMENTS. 

See Gardens. 
SUPPLEMENTAL AWARD. 

sum for period between determination of compo- 
sition and commencement of rent-charge may 
be fixed by-— 'after an award . . . 11 37 
commencement of rent-charge may be fixed by — 
when not previously fixed by award or agree- 
ment 13 40 

provision as to days on which such commencement 

may be fixed — — 

fixed instead of contingent rent-charge may be 

declared by — after award or agreement • 14 43 

powers as to lammas and common lands may be ex* 

ercised by — after agreement . . . . 15 44 
notice of proceeding by— to be given in certain cases 16 4d 
commissioners to refrain from acting by— if parties 

take proceedings — — 

See Apportionment, Commencement of Rent- 
charge, Intervening Period^ Notice. 
SUPPLEMENTAL AGREEMENT, 

fixed instead of contingent rent-charge may be de- 
clared by 14 43 

power as to lammas and common lands may be 

exercised by— after award . . . . 15 44 
See Apportionment, Intervening Period. 
TITHES. See Discharge from Tithes. 
VALUERS, 

after being sworn, to furnish statement of probable 
amount of proportion of rent-charge when re- 
quired by owner of land discharged from tithes 

under the Act 4 27 

the like— to tenant of such land in certain cases . 6 30 
' to distinguish rent- charge in separate closes unless 

landowners direct omission • • . . 21 50 
last provision not to apply to— appointed previous 

to Act . . • • • . , ^ — 

See Apportionment. 
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ERRATA. 

Page ix. line 1, f^ " the day fixed in the agreement or award for the com- 
** mencement of the rent-charge/' read the date of the 

agreement or award fixing the amount of the rent- 
charge, 
ix. last line, /or appointment, rcodapportionraenr. 

22. last line of note but two, M " clause 7 ; and clause 8," read clause 

8; and clause 9. 
56, 17th line of note, firr proprietor read proprietors. 
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ERRATA (Notes.) 17 

P.ge 18. line 7.^-«4-^-^,^ p^^wing. read provide. 

25'. last line, i^fter land insert with them. 

35, 2,/br arrears, rtfodarrear. 19 

— 8« ^/»«r happened intert where. 
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NOTICE. 



By the original Act for the Commut9,tion of 
Tithes for England and Wales, 6 & 7 W. IV., 
c. 71, § 6, it was enacted that no commissioner, 
assistant commissioner^ or other ofEcer appointed 
under that Act should hold his ofEce for a longer 
period than five years next after the day of its 
passing (13th Aug. 1836), and thenceforth until 
the end of the then next session of Parliament. 
On the approach of this latter period an Act was 
passed (5 Vict. c. 7), providing that this restric- 
tion on the time of holding office should be 
repealed, and that no commissioner or other 
person so appointed should hold office for a 
longer period than until the 31st July 1842. 
The present Act has, therefore, been passed for 
the further continuance of the Commission ; and 
the period of the Commissioners and its other 
officers exercising their powers is extended to 
31st July 1847, and the end of the then next 
session of Parliament. 

In referring to the probable renewal of their 
powers, the Commissioners, in their Annual 
Report for 1841, observed that they had "neither 
" alterations in the old Acts nor additions to 
" them to suggest, which affect in the slightest 
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" degree the broad principles of those Acts, 
*^ or the relative position and interests of the 
" land-owners and tithe-owners ;" but they 
added^ " during the working of an operation so 
** extensive as the Commutation of Tithes 
" throughout England and Wales, intricate and 
perplexed cases occasionally present them- 
selves wholly unforeseen/* and requiring fur- 
ther powers and machinery for their adjust- 
ment. Some cases of this sort they reported 
for the consideration of the Government, by 
whose direction provisions were inserted in the 
Act to meet the difEculties pointed out by the 
Commissioners. Such are the provisions con- 
tained in §§ 2, 4, 6, 7, 8, 9, 10, 11 and 16 ; the 
main object of the Act, viz, the renewal or 
extension of the power of the Commissioners 
being confined to § 1. The other provisions 
are also calculated to facilitate the working of 
the Commutation in addition to the cases enu- 
merated in the Report, of which the following is 
a copy. 

J. M. w. 

36, Lincoln's Inn Fields ; 
August, 1842. 



Report of the Tithe Commissioners for 
England and Wales to Her Majesty's 
principal Secretary of State for the 
Home Department ; pursuant to the 
Act6&7Will. IV., c. 71. 



Tithe Commission Office ; 
^pril 22, ] 842. 
S1B9 

It is our duty to report to you the progress 
of the Commutation of Tithe in Englaud and 
Wales to the close of the year 1841. 

We have received notices that voluntary pro- 
ceedings have commenced in 9381 tithe dis- 
tricts; of these notices 184 were received during 
the year 1841. 

We have received 6348 agreements, and con- 
firmed 5804 ; of these 442 have been received, 
and 668 confirmed during the year 1841. 

2178 notices for making awards have been 
issued; of which 1008 were issued during the 
year 1841. 

We have received 1365 drafts of compulsory 
awards, and confirmed 1030; of these 534 have 
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been received, and 470 confirmed, during the 
year 1841. 

We have received 5220 apportionments, and 
have confirmed 4347, and of these 1632 have 
been received, and 1716 confirmed, during the 
year 184h 

Of the whole business of assigning rent- 
charges and apportioning them, it is probable 
that about half is completed. 
Post, § 1, The Acts under which our Commission is 
P** ^ • constituted will expire on the thirty-first day of 
July next. 

We are glad to be able to state that should a 
renewal Act be passed, we have neither altera- 
tions in the old Acts or additions to them to 
suggest^ which affect in th^. slightest degree the 
broad principles of those Acts, or the relative 
position and interests of the land-owners and 
tithe-owners. 

During the working, however, of an operation 
as extensive as that of the commutation of tithes 
throughout England and Wales, intricate and 
perplexed cases occasionally present themselves 
wholly unforeseen. With some of these it is 
difficult, and indeed occasionally impossible to 
deal, without powers or machinery which have 
not yet suggested themselves. We have a few 
such cases to report for your consideration, 
ib. § 8, Some tithe-owners have spent considerable 
^ * ' sums in contesting points before us, and have 
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died or vacated their preferment before the con- 
test was closed. The successors of these persons 
reap the benefit of their exertions, while their 
families, who reap no benefit from them, are left 
charged with the expenses. 

We think it is just that we should be 
enabled, with the consent of the bishop (in 
the case of ecclesiastical tithes) to charge these 
expenses on the rent-charge, whether the suc- 
cessor does or does not consent to their being so 
charged. 

We have, subject to an appeal to the courts Post, § 9. 
of law, a concurrent jurisdiction with the courts 
of equity in cases of dispute as to the liability of 
land to tithes. Our decisions, if not appealed 
against, or if appealed against, then the deci- 
sions of the courts of law, are final. These pro- 
visions of the Tithe Act were obviously meant 
to ensure the determination of all disputed 
claims to tithe before the general commutation 
was finished. 

It often happens that suits are pending in the 
courts of equity, on the very points we are 
called on to decide more summarily. The arrears 
claimed in these suits, and the costs of the suits 
themselves are of considerable importance. 

Our decisions, though final as to the future, 
do not determine the question of arrears or 
costs in equity. Parties have still the power of 
dragging their opponents through the courts of 
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equity and House of Lords, by continuing suits 
as to points already substantially determined by 
a competent jurisdiction. 

We beg to suggest that it is expedient the 
courts of equity should be invested with a power 
of deciding, on petition or other summary pro- 
cess, all questions as to the costs and arrears in 
suits before them, when such suits relate to 
questions already finally decided before us, or 
finally decided by the courts of law, when our 
decisions have been appealed against. 
Post, § 4. In cases reserved for special adjudication we 
are bound to base our rent-charges on the rent- 
charges established by award in the neghbour- 
hood. 

We cannot use rent-charges established by 
voluntary agreement for the same purpose. 

There seems no reason for this distinction, 
which probably originated in oversight. We find 
it very troublesome in practice, and beg to 
recommend its abolition, 
ib. § 11. When security is given to pay an unappor- 
tioned rent-charge, and we extinguish tithes at 
onqe, the provisions of the Act of 3 & 4 Vict, 
c. 15, make it necessary that we should occasion- 
ally assign diflPerent days for the payment of the 
rent-charges due from those parties whose tithes 
were taken in kind, and of rent-charges due 
from those who had compounded for their 
tithe. 
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It would be convenient that we should have 
the power of making such equitable arrange- 
ment of the first payments, that after the fir$t 
year, the whole rent-charges should be payiible 
half-yearly, and on the same days. 

The Commissioners of Land-tax have a power, Post, § i5. 
in certain cases, of altering apportionments. 

Certificates of their alterations are sent to 
the parish, and the bishop's registrar, but not 
to us. 

As the instruments now in our custody will 
probably always constitute a great central body 
of documents in which the majority of searches 
will be made, we think it may be expedient that 
a copy of all such certificates of alterations 
in apportionments should also be lodged with 
us. 

The Acts under which at present exchanges ib. § 5. 
can be made of glebe for other lands, are appa- 
rently expensive and troublesome in their opera- 
tion. 

We are very frequently applied to, to autho- 
rize such exchanges on the commutation of 
parishes. 

We think that our machinery would enable 
us, if we had the power, to assist parties in 
making such exchanges cheaply, and with great 
mutual advantage. The consent of the diocesan 
should, we think, be made necessary. - 
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Cases also occur in which, although a certain 
quantity of glebe is known to exists its identity 
cannot be established* The parties are frequently- 
willing that we should set out and assign a 
known and defined quantity of land as the real 
glebe. 

We think such a power would be of public 
use. 
Post, § 7. A rather comphcated state of circumstances 
occasionally presents itself, with which we find 
it difficult to deal equitably. Land at some past 
period has been given in exchange for tithe in a 
manner clearly illegal^ and one which leaves the 
tithe*owner's right to his tithe, on his abandon- 
ing the land, valid. It is not quite clear even 
that he is obliged in all cases to abandon the 
land, and if he does, the persons entitled to 
receive it back can rarely be traced. 

In such cases, if we find the land a fair equi- 
valent for the tithes, we think we might properly 
be enabled to confirm and render valid the 
transaction. If the land is not an equivalent for 
the present legal rights of the tithe-owner, then 
if we were empowered to assign him a rent- 
charge which, with the land, would be such an 
equivalent, much confusion and injustice would, 
we think, be prevented, 
ib. § 2. Doubts have been thrown on our power to 
sanction voluntary agreements after certain 
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litigated stages of a compulsory award have 

been gone through^ and also on our power to 

deal with claims of exemption from tithe in one Post, § lo. 

particular and limited class of cases. 

We give no opinion on the reasonableness of 
such doubtSy but they prevail extensively enough 
to make it expedient to remove them. 

We have the honour to be, Sir, 
Your most obedient servants, 

WM. BLAMIRE, 

T. WENTWORTH BULLER, 

RD. JONES. 

To the Right Honourable 

Sir James R. G. Graham, Bart. 
<&c. <&c. <&c. 
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AN ACT, &c. 



6 & 6 Vict. c. 54. 



AN ACT to amend the Acts for the Com- 
mutation of Tithes in England and 
Wales ^ and to continue the Officers ap- 
pointed under the said Acts for a time 
to be limited. 

[30 July, 1842.] 



T^tTHEREAS by an Act passed in the seventh 
year of the reign of his late Majesty, in- 
tituled " An Act for the Commutation of Tithes 6 & 7 W. 
in England and Wales/^* it was among other ^'^•'^^• 

* AH the provisions of the original Act for the Commu- 
tation of Tithes in England and Wales, and of the acts for its 
amendment being of a permanent nature, except those which 
provided for the appointment and continuance of the com- 
missibners and officers acting under them, this clause '«imply 
repeals so much of the former acts, as limits such appoint- 
ments and offices to the 3 1st July, 1842, and continues them 
to the 31st July, 1847, and thence to the end of the then next 
session of parliament. The existing acts are 6 & 7 W. IV. c. 7 1 ; 
—1 Vict. c. 69 ;— 1 & 2 Vict, c 64 ;— 2 & 3 Vict. c. 62 ;— • 
3 & 4 Vict. c. 15 ;— 5 Vict. c. 7, and the present act. 
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^ *54 ^**^*' things enacted^ that no commissioner or assis- 
tant-commissioneri secretary^ assistant-secretary, 
or other officer or person appointed under the 
said Act should hold his office for a longer pe- 
riod than five years next after the day of the 
passing of the said Act, and thenceforth until 
the end of the then next session of ParUament ; 
and that after the expiration of the said period 
of five years and of the then next session of 
Parliament so much of the said Act as author- 
izes any such appointment should cease : And 
5Vict.c.7. v^hereas by an Act passed in the last session of 
Parliament it was among other things provided , 
that so much of the last-recited Act as is herein- 
before recited should be repealed, and that no 
commissioner or assistant-commissioner, secre- 
tary, assistant-secretary, or other officer or per- 
son so to be appointed should hold his office 
for a longer period than until the 31st day of 
July 1842; and that after the said 31st day of 
July so much of the last-recited act as author- 
izes any such appointment should cease : And 
whereas it is expedient that the said commission 
be further continued ; be it enacted by the 
Queen^s most excellent Majesty, by and with 
the advice and consent of the Lords spiritual 
and temporal, and Commons, in this present 
Last-re- Parliament assembled, and by the authority of 
cited Act the same, that so much of the last-recited Act 
redded. ^^ ^^ herein-beforc recited shall be repealed, ex- 
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cept SO far as it repeals any part of the first- 5 & 6 Vict. 
recited Act; and that no commissioner^ assistant- 
commissioner^ secretary, assistant-secretary, or Contiuu- 
other officer or person so appointed or to be ap- ^^^J*^ 
pointed, shall hold his office for a longer period Commis- 
than the 31st day of July in the year 1847, and 
to the end of the then next session of Parlia- 
ment. 

2. And whereas by the first-recited Act power Agree- 
is given to the land-owners and tithe-owners of ™®°^^,°^*y 

o , be made 

any parish to make and execute an agreement pending 
for the commutation of the tithes of that parish fngrto- 
as therein specified ; and power is also given to ^ard" 
the said commissioners, after the 1st day of 
October in the year 1838, to make compulsory 
awards for the commutation of tithes in any 
parish in which no such agreement shall have 
been made as aforesaid, and confirmed by 
the said commissioners: And whereas doubts 
have been entertained whether, pending the 
proceedings towards a compulsory award, the 
the land-owners and tithe-owners can make and 
execute a voluntary agreement which, if con- 
firmed by the said commissioners, shall be valid, 
and it is expedient that such doubts be removed ; 
be it declared and enacted,* That a parochial 

* It often happens that after the proceedings towards a 
compulsory award have been instituted, the parties are de- 
sirous of coming to a compromise on points previously dis- 
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o<& 6 Vict, agreement for the payment of a rent-charge 
instead of tithes, as provided by the said Act, 
may be made in the manner therein specifiedi at 
any time before the confirmation of any award 
for the commutation of the tithes of the same 
parish ; and such agreement may contain pro- 
visions for declaring how the expenses of the 
parties, or any of them, shall be defrayed, which 
shall have been incurred in contesting the award ; 
and every such i^eement, whether made before 
or after the passing of this Act, if confirmed by 
the commissioners^ shall be as valid as if made 

puted, and by the original Tithe Commatation Act (6 & 7 
W. IV. c 71 § 36) it is provided that after the commis- 
sioners have commenced compulsory proceedings, they shall 
stay them, in case notice be given of an intention to make a 
parochial agreement, until the result of such intention shall 
appear. But the doubts referred to in this clause have chiefly 
arisen in cases where it has been held that, after such a deci- 
sion, or pending the period for appeal, or trial under the 
45th and 46th clauses, a parochial agreement cannot be made 
unless the decision is adhered to. It may, however, happen 
that the decision itself may be of doubtful weight, the appel- 
lants or respondents may be desirous of avoiding litigation, 
some parties may be inclined to dispute, and others not, and 
the like, and in each of these contingencies the parties by 
mutual accommodation may be desirous of adjusting all dis- 
putes in their own way, providing for the costs previously 
incurred, and either adhering to the decision wholly or par- 
tially, or wholly rejecting it. The present clause enables 
them to do this by means of a parocldal agreement, made 
before the confirmation of any compulsory award, the decision 
in such cases being a part of the " proceedings towards such 
*' compulsory award or incident thereunto." Claims to exemp- 
tion from any part of the rent-charge ore left in such cases, 
as in that of an ordinary parochial agreement, to be set up or 
resisted by appeal from the apportionment. 
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and executed before any proceedings had been ^ & 6 Vict, 
taken toward making a compulsory award, and 
shall have the effect of making null and void 
all the proceedings toward such compulsory 
award, or incident thereunto, except so far as 
the same shall be adopted in such agree- 
ment. 



3. And be it enacted,* That in all cases where Parties 
no time is fixed by any award or agreement ™gj™igf 
commuting the tithes of a parish for the com- mental 
mencement of the rent-charge or rent-charges as to com° 

mence- 

ment of 
* By the 6 & 7 W. IV. c. 71, § 67, it is enacted that the Rent- 
lands in a parish shall he discharged from tithes from the 1st charge. 
Jan. following the confirmation of the apportionment. But by 
the 1 Vict.c. 69 § 11 ;— 2 & 3 Vict. c. 62 § 10, and 3 & 4 Vict, 
c. 1 5, § 1 3, various powers are given to the parties and the 
commissioners for fixing such commencement. These powers 
must be exercised before the confirmation of the apportion- 
ment, that act being the completion of the commutation, and 
hence the termination of the power of the commissioners in 
the parish to which it relates. The present enactment provides 
for cases where the apportionment has been confirmed, but 
no day for commencement has been fixed either by the com- 
missioners or the parties, the provision of the first Act (§ 67) 
having been left in force. In such cases it has often been found 
that, when the customary year of tithing in the parish or dis- 
trict, or the termination of any previous composition is not 
concurrent with the date from which the rent-charge would 
commence, great inconvenience has arisen, and for these and 
other causes it is desirable that the parties should have the 
power of fixing a day of commencement, given by this clause. 
The commissioners' interference is limited in these cases to 
their confirmation of the supplemental agreement, which in- 
volves an inquiry into the due observance of the formalities of 
such an agreement before their sanction is given. (See also 
§ 11 post.) 
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5& 6 Vict, therein awarded or agreed upon^ it shall be law- 
ful, notwithstanding that the apportionment of 
the said rent-charge or rent-charges may have 
been confirmed, for the land-owners and tithe- 
owners^ having such an interest in the land and 
tithes of the parish as is required for making a 
parochial agreement, to enter into a supple- 
mental agreement for fixing the period at which 
the rent-charge or rent-charges to be paid under 
such award or agreement shall commence : Pro- 
Sach vided always, that such supplemental agree- 
to be con> ment shall be of no force or effect unless the 
firmed, and game shall be confirmed by the said commis- 

a Copy , , •' 

deposited, sioners under their hands and seal ; and a copy 
of every such supplemental agreement shall be 
deposited with the registrar of the diocese, and 
in the parish^ in like manner as instruments of 
apportionment are deposited under the said 
first-recited Act. 

In making 4. And whereas by the first-recited Aqt power 
judication" '® given to the said commissioners to make 
an account awards in cases reserved for special adjudication 
taken of having regard to the average rate which shall 

parochial \yQ awarded in respect of lands of the like de- 
agree- . . ... 
ments. scription and similarly situated in the neigh- 
bouring parishes : And whereas it sometimes 
happens that voluntary agreements for the com- 
mutation of tithes have been made in the greater 
part of such neighbouring parishes ; be it en- 
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acted,* That, in awarding the rent-charge in any 5 & 6 vict. 
case so reserved, the commissioners shall be 
empowered to have regard to the average rate 
of commutation in respect of lands of the like 
description and similarly situated, not only in 
the neighbouring parishes in which there has 
been an award by the commissioners, but also 
in those in which there has been a parochial 
agreement for the commutation of tithes. 

5. And whereas it will be beneficial to both Powers for 
tithe-owners and land-owners if the tithe com- and°ex? 
missioners are empowered to define the glebe changing 
lands in those cases in which the quantity of 
glebe is known, but cannot be identified, and 
also to exchange the glebe lands or part thereof 
for other land; be it enacted,+ That for the pur- 

* By the 6 & 7 W. IV. c. 71, § 38, the commissioners are 
empowered in certiun cases of fraud, collusioD, or other spe- 
cial circumstances, to reserve the parish or district for special 
adjudication ; and the rent-charge by clause 39 is required to be 
fixed, not by the produce or productive quality of the lands in 
the parish under adjudication, but by the rate of rent-charge 
awarded in neighbouring parishes where the lands are of a 
nice description and similarly situated. This clause extends 
the standard by which special adjudications are to be guided 
to rent-charges fixed by agreement. In this, as indeed in every 
such case, the circumstances of each agreement or award 
adduced as forming part of the criterion for the proposed 
rent-charge, will be matter of inquiiy and evidence before the 
commissioners or assistant-commissioner by whom the case is 
conducted. 

t The leading acts for exchange and purchase of glebe are 
the 55 G. III. c. 147;— 56 G. III. c.52;— 1 G. IV. c. 6, and 
6 G. IV. c. 8 ; under which, incumbents, with the consent of 
the patron and bishop, may acquire or exchange glebe; but 
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5 <fe 6 Vict, pose of defining and settling the glebe lands of 
any benefice, on the application of the spiritual 



the process is clogged with so maoy conditions that the cost 
of any proceeding under these acts is rarely less than £100, 
and often greatly exceeds that amount. Thus, six months* 
notice must be given by public advertisement three times, 
setting out the premises to be exchanged or purchased, and a 
like notice must be affixed three times on the church doors, 
a map or valuation must be madeby a sworn surveyor, assisted 
by the patron, bishop, and incumbent ; and after this is done, 
the bishop has to issue a commission of inquiry to not 
less than six persons, three of whom must be beneficed 
clergymen in the neighbourhood, and one a barrister of 
three years' standing, to be named by the senior judge of 
the last preceding assizey«or, in Middlesex, by the Chief 
Justice of the Queen's Bench. These commissioners are 
required to inspect the premises, and to certify that the ex* 
change is proper. Duplicates are required of all the deeds, and 
one part, with a copy of the maps, valuations, commission, 
and return, is required to be filed with the registrar of the 
diocese. These detsuls are so productive of expense, and so 
liable to miscarry, from their complexity, that the act is often 
a dead letter; and it having been thought that the machi- 
nery of the Tithe-Commission is peculiarly well adapted to 
efiect such exchanges this clause has been introduced for the 
purpose. The mode of effecting it is to extend to glebe lands the 
present powers of the commissioners, enabling them to define 
and to set out boundaries. These powers are to be found in 
6&7 W.IV.,c.71, §§ 45,46;— 1 Vict. c. 69, §§ 2,3 ; and2 & 
3 Vict. c. 62, § 34. By the latter clause the commissioners, on 
the application of two thirds in number and value of the 
landowners of any parishes, or of any two or more landowners, 
in the case of boundaries between their lands, may deal with 
such question, and '' ascertain^ adjusty set out, and define the 
extent and boundariei between such parishes^ or land; or draw 
and define a new line of boundary, as they may see fit,** and 
the line so defined shall thenceforward be the boundary-line for 
all purposes whatsoever. By the 3d & 4th Vict., c 15, some 
further powers are given, not material to the present purpose, 
which will be effected chiefly under the last-cited provisions, 
as the present power is limited to cases of consent. 
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person to whom the same belongs in right of ^ * 6 Vict. 
such benefice, and with the consent of the land- 
owner or land-owners having or claiming title 
to the land so defined as glebe, and being in 
possession thereof, the tithe commissioners 
shall, during the continuance of the commission, 
as well before as after the completion of any 
commutation, have the same powers which they 
have for ascertaining, drawing, and defining the 
boundaries of the lands of any land-owners on 
their application ; and also upon the like appli- 
cation* of any spiritual person the said commis«- 
sioners sHall have power to exchange the glebe 
lands^ or any part thereof, for other land within 
the same or any adjoining parish, or otherwise 
conveniently situated, with the consent of the 
ordinary and patron of the benefice and of the 
land-owner or land-owners having or claiming 
title to the land so to be given in exchange 
for the glebe lands^ and being in actual posses- 
sion thereof as aforesaid, such consent to be 
testified as their consent under the first-recited 
Act is testified to anything for which their con- 

* The power here given is confined to cases of ecclesiastical 
glebe, and is to be exercised on the application of the spiritual 
person holding such l)enefice. But the consent of the land- 
owner interested in the land to be defined or set out as glebe 
is required in such cases ; and in cases of exchange, that of 
the patron and ordinary is refjnired in addition, obviously 
for the purpose of preventing any waste of the benefice by an 
improvident exchange. 
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5 & 6 Vict, gent IS therein required ;* and in every such case 
the tithe commissioners shall make an award in 
like manner as awards are made under the first- 
recited Act,+ setting forth the contents, descrip- 
tion, and boundary of the glebe lands as finally 
settled by them, and of the lands awarded to 
the several parties to whom any lands thereto- 
fore part or reputed part of the glebe lands are 
to be awarded; and every such award shall 
have all the incidents of an agreement confirmed 
by the said commissioners for giving land in- 
stead of tithes, J and in every case of exchange 
shall operate as a conveyance of the lands there- 
tofore part or reputed part of the glebe lands to 
the several persons to whom the same shall be 
awarded, and to their heirs and successors, ex- 
ecutors and administrators, as the case may be ; 
and such lands shall thereupon be holden by 

* For definition of land-owner and tithe-owner (see 6 & 7, 
W. IV. c. 71, §12, and four following clauses); and for con- 
sents in respect of patronage, see ib., §§ 26, 28. 

t lb. §§50,51,52. 

X By 6 & 7 W. IV. c. 71, § 31, every such confirmed agree- 
ment is declared to operate as a conveyance to the owner of 
the tithes or rent-charge, and the land on such confirmation 
at once vests on the like uses and trusts with the tithes or 
rent-charge. The provisions of the Act relating to persons 
under disability are also, by the same clause, made an incident 
of such confirmed agreement. 

Where, therefore, laud is exchanged under this clause the 
above provisions operate on the land taken by the spiritual 
person, party to the exchange. The clause itself further pro- 
viding for the award of the commissioners operating as a 
conveyance of the land to the other party. 
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• 

the same tenure^ and upon the like uses and ^^^ Vict, 
trusts, and subject to the like incidents, as the 
land awarded as glebe in exchange for the same 
was formerly holden; and the expense of so 
defining, exchanging, and settling any glebe 
lands shall be borne in such manner as the tithe 
commissioners shall think just. 

6. And whereas the power of giving land in- Extending 
stead of tithes has been found beneficial to both giving 
tithe-owners and land-owners, but such power ^^ ^°^ 
has been inoperative in a great degree, by rea- 
son that the land-owners by giving land instead 
of vicarial tithe cannot free their lands from the 
liability to rectorial tithe, and the converse ; be 
it enacted,* that it shall be lawful for any tithe- 
owner, with the consent of the patron and ordi- 

* By the 6 & 7 W. IV. c. 71, § 29, twenty acres of land 
may be taken in exchange for an equivalent of rent-charge by 
any spiritual tithe-owner under a parochial agreement, and by 
§ 62, after any apportionment has been made, but before 
confirmation, any individual may in like manner give twenty 
acres. But as land-owners are often desirous to free the rest of 
their land from all tithes, this clause has been inserted to enable 
any tithe-owner to assign a part of h\fi rent-charge in aid of the 
land-owner^s arrangements for exonerating them. Thus when a 
rector has already taken his twenty acres he can exonerate other 
lauds from rateable tithes by taking vicarial rent-charge in ex- 
change, and the land-owner can give its vklue in laud to the vicar 
for that purpose, and the converse may be effected by a vicar. 
The proviso at the end, for carrying out the agreement by an 
award, ensures publicity and accuracy in the proceedings. 
The power is not confined to spiritual persons, but in the case 
of an exchange for land, the limit of twenty acres is preserved. 

2 
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^ %^ ^^^^' ^^ ^^ ^^ ^^se of spiritual tithes^ to be testified 
* as their consent under the first-recited Act is 
testified to anything for which their consent js 
therein required, and subject in that case to ike 
limitation of quantity of land provided by the 
first- recited Act, and subject to the approval of 
the tithe commissioners^ to agree for the assign- 
ment to any other owner of tithes issuing out of 
the same lands of so much of his tithes arfeing 
within the same parish, or of the rent-charge 
agreed or awarded to be paid instead of Sifxch 
tithes as shall be an equivalent for the tithes 
belong^Qg to such other tithe-owner issuing out 
of the same lands, or for the rent-charge £^reed 
or awarded to h& paid instead thereof, for the 
purpose of enabling any l^d-owner who sh|iU 
be desirous of giving land instead of tithes: to 
free his lands or any part thereof, fix)m both 
rectorial and vicarial tithes, and from the pay- 
ment of any rent-charge in respect thereof; and 
every such agreement shall be carried into effect 
Jby means of an award or supplemental award, 
to be made by the said commissioners either 
before or after the confirmation of the appor- 
tionment, in like manner as awards or fiupple* 
mental awards are made by them pursuant to 
. * the powers vested in them before the passing of 
this Act. ^ 



• 
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7. And be it enacted,* That where any agire^r ^*^ ^'^'c*- 
ment shall have been made before the passinff r^^ifir 
oftbe first-recited Act for givitig land or moneys tion of old 
or both, instead of tithes or-gleb^e or common* mfntefor 
able or other rights or easements,, which is not "giving 
of legal validity, and such lansU or money> orxithes. 
both, shall appear to the commi'aeion^s to be a 
fsiir equivalent for the said tithes or glebe, or 
rights ox easements> J^hey shall be empowered to 
confirm and render valid such agreement ; and 
ill case the same shall not appear to be a fair 
equivalent, the said commissioners shall nevei*"* 
theless be empowered to confirm such* agree- 
ment, and also to make an award for such renj;- - 
charge, which wjth the said land or money, or 
both^ .\^11 be a fair equivalent for the said tithes 
or glebe, or rights or easements, and subject to 
such confirmation and ^ward to extinguish the 
right of the tithe-owner to the perception-* of 
the said tithes, or his ti^le to the said gleb^ 

* Nomerous cases have come before the commissionei*S'^ 
where, from the want of proper attention to the existing law,, 
or from other irregularities, exchanges of land for tithes have 
been made which are in law not valid, but which it would 
be 3«sir9bl^ to sanction. This clause will effect the desired 
object; and to ensure an adequate exchange for the tithes 
thus surrendered', power is inserted for the commissioners to 
award as jpubfa rent-charge as, with the lands so irregularly 
given, will equalize the value. • * '\ 

' By 'i 20: (post) the word glebe land is held to extend to 
.ally Htfidrbelongiing to a benefice, an# the word lauds, by 6 & 7 
W. IV. c. 71, § 12, extends to all messuages, lands, tenements, 
and hereditaments. .. 
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^^^^*^** rights or easements, or to the receipt of any 
rent-charge instead thereof, other than the rent- 
chai^e awarded over and above the lands or 
money or both so confirmed to them. 

Power to 8. And be it enacted,* That in every case in 
penses of which any spiritual person shall have died or 
Commuta- vacated his benefice before exercising the powers 
Benefices vested in him of borrowing money for the pur- 
exten ed. ^^^^ ^f defraying so much of the expenses of 

commutation as is to be defrayed by him, and of 
charging the rent-charge with the repayment of 
the money borrowed, it shall be lawful for the 
tithe commissioners, with the consent of the 



* This clanse is inserted to meet cases of great hardship, 
where after an incumbent has incurred heavy eirpenses in 
caryiiig out the commutation, he has died or vacated his 
benefice, and either he or his representatives have been called 
on to defray these expenses, although deprived of the benefit 
of the 6 <fe 7 W. IV. c, 71, § 78, and other enactment^ which 
enable incumbents to charge such expenses on their benefices, 
the amount being subject to repayment^ as in the case of 
loans from Queen Anne's Bounty Fund, by instalments running 
over twenty years. This clause empowers the commissioners 
to charge the benefices in the hands of the new incumbents, 
who are not in fact damnified, as they reap the benefit of the 
outlay of their predecessors, who, had they lived or remained 
in the benefices long enough, might, with the commissioners' 
consent, have charged the benefice, as the commissioners by 
this clause are empowered to do. And as the exercise of this 
power rests with the commissioners, and the consent of the 
ordinary is also requisite, the new incumbents have ample 
protection against being subjected to the charge of the need- 
less costs of any litigious or improvident predecessor. 
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ordinary, to borrow money for that purpose^ and 5 & 6 Vict. 
to charge the repayment thereof upon the rent- ^* 
charge^ or so much thereof as they, with the 
like consent, shall think just, with interest there- 
upon, and for that purpose to assign the rent- 
charge in like manner as such spiritual person, 
if living or in possession of his benefice, could 
himself have done ; and the person in whose 
favour such charge shall have been made, and 
his assigns, shall have the like remedies for 
enforcing payment of the principal and interest 
of the money so borrowed, in case of any arrear 
in payment of the said charge, as if such charge 
had been made by the person so dying or vacat- 
ing his benefice. 

9. And be it enacted. That* in all cases, whe- For set- 
ther the tithes of any parish have been com- Jjj,°^ ^"*^' 

Arrears 
♦ Altboogh the tithe acts give power to the commissioners ?nd Costs 
and assistaot-commissioners to decide dispntes and questions ^ ^?^^ ^^ 
of moduses, exemptions, and the lilce, yet their decisions, ^^' ^* 
even when final and conclusive on snch questions^ do not ex- 
tend to arrears, which are excluded by 6 & 7 W. IV, c. 71, § 89, 
from the operation of the acts, or to the costs of suits raising 
the same or a like question and claiming such arrears. This 
clause is intended to save parties from the cost and vexation 
of a continued litigation after the question has been substan- 
tially settled by the commissioners. The power is applicable 
as well before as pending a commutation, and also after it 
has been completed. Many objections were talcen during the 
progress of the measure to this clause on the ground that it 
interfered too much with the province and jurisdiction of the 
Court of Chancery, but the anomaly of the tithe commissioners 
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5 <fe 6 Vict. iQuted or not, where any qirestion as to the 
liability of any lands to the render of tithes, 
or as to the existence of any modus or 
composition, real or prescriptive, or custom- 
ary payment, or any claim of exemption from 
or non-liability to the payment of tithes in re- 
spect of any lands, shall have been heard and 
determined by the said commissioners, or by any 
assistant-commissioner under their direction, it 
shall be lawful for the said commissioners or 
any assistant-commissioner, after the time for 
appeal to a court of law from the said determi- 
nation has elapsed,* or in case there has been 
such appeal, after the judgment of the court on 
such appeal,t to make an award, founded on the 

aod their assistaDt-commissloners hanng the power to 
decide the qnestions referred to in this clause in per|)9tuity 
whilst the parties were left at liberty to pursue an op- 
pressive and possibly a wanton course of costly litigation, for the 
comparatively trifling object of a few years* amount of arrear, 
at the hazard of brioging two jurisdictions, intended by the 
legi^ture to be concurrent, into collision by an opposite 
decision, was so great that the preac&t power was adfisedly 
conferred on the tithe commis^oners by Parliament, after 
full con«deratiott by the highest authorities, and being sanc- 
tioned by them in its present form. 

* This appeal is given by 6 & 7 W. IV. c. 71, § 46, in aU 
cases where the yearly value of the subject matter of the de- 
cision exceeds £20, and must be brought within ^^ three 
« calendar months next after such dedsion shall have been 
" notified in writing in such manner as the commissioners or 
'' assistant commissioners shall direct to the parties interested 
** therein or their known agents." 

t See 6 & 7 W. IV. c. 71, § 46. 
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decision of the said commissioners or assistant- 5&^^ Vict, 
commissioner, or the judgment of any court of 
law to which appeal shall have been made from 
the decision of the said commissioners or .assist- 
ant commissioner, for the determination of all 
questions of arrears of tithes claimed in any suit 
which may be pending in any court of equity 
for the purpose of trying, as to the same lands,^ 
such liability, or the legality of such claim, 
modus, composition, or customary payment, and 



* The words 'as to the same lands* were introduced as saffi- 
ciently comprehensive to identify the question decided by the 
assistant-commissioners with any question of a like nature 
raised in the snit. In all the questions raised before the 
commissioners or assistaut-commissioner, the paities would 
be the tithe-owner and land-owner; but the parties in a 
suit to try the same question would probably be the tithe- 
owners and the occupiers of the lands to which it referred. 
And again, where the suit had from time to time been 
abated, or parties had changed, it would be difficult so to 
confer a concurrent power as to arrears on the commissioners, 
or so to define it if conferred, as to identify the question before 
them with that raised in the suit. But by the connecting link 
of the words here inserted, not only may the question of modus 
exemption, and the like, set up in the snit be disposed of by the 
conimissioners and assistant<rcommissioner, but also questions 
of any other modus or claim, in like manner as a court of law 
can do in the case of an issue directed by the Court of Chan- 
cery with power to endorse the postea^ if any other cl^m, or 
a claim Isdd in a different manner, be given in evidence, touch- 
ing the same land, though not in accordance with the claim 
as set up in the snit. In such a case substantial justice is 
secured by the power to declare the liabilty of any party to 
the suit to the payment of costs. Such a power is here given 
to the commissioners and assistant-commissioner, but the 
ascertaining their .amount remains with the court in which 
they are incurred. 
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5 & 6 Vict, of the liability of any of the parties to paynient 
of the costs of the proceedings in such suit, for 
which purpose they respectively shall have all 
the powers which under the said recited Acts, 
or any of them they have for ascertaining the 
value of the tithes of such lands ;* and such 
award shall have the effect of the verdict of a 
jury^ on an issue directed by the Court of 
Chancery satisfactory to the judge or court 
directing the same, and shall be received by the 
Court of Chancery as conclusive evidence of 
the liability or non-liability of such lands, and of 
the amount of such arrears, and of the liability 
of the several parties to the payment of costs in 
such suit; and any order of the Court of 
Chancery made thereon shall be binding on all 
parties, and no appeal to any other judge or 
court shall be brought against such order.f 

The Act 10. And be it enacted,^ That where any ques- 

2&3W. 

^^9 ^*u ^' * '^^^ ^^ ^^^ summoDiDg and examining witnesses, calling 
not to have f^^ ^^^^ ^nd papers, &c. (See 6 & 7 W. IV. c. 71, § 10.) 
Miy op«ra- ^ j^ would seem that the course to be pursued by parties 
any Award *^®^*°8 ^^^ benefit of this clause would be in the first place to 
ofUieCom- ^^^IS ^^^ ^^^ under the notice of the Tithe Commissioners, 
missioners ^^^ ^^^^^ having obtsuned an award, to present a petition to 
in certain the Court of Chancery praying an order similar to an order or 
cases. decree on further directions, in the terms of the award. 

X In cases where questions of exemption have been raised 
under Lord Tenterden*s Act (2 & 3 W. iV. c. 100) the point 
generally turns on the fiict of nonpayment of tithes, or enjoy- 
ment of the land without render or payment for the period 
mentioned by the Act. These suits to be available for any 
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tion is or shall be brought for the decision of 5 «fe 6 Vict. 

. c, 54. 

the tithe commissioners or any assistant-com- 
missioner^ relative to any of the matters men- 
tioned in an Act passed in the third year of the 
reign of his late Majesty, intituled " An Act for 
shortening the time required in Claims of Modus 
decimandi^ or Exemption from or Discharge of 
Tithes/^ as to which any such suit shall have 
been commenced, and shall be pending as would 
have prevented the operation of the said recited 
Act, such recited Act shall not have any opera* 
tion as to any award or decision respecting such 
question to be made by the said tithe commis- 
sioners or any assistant-commissioner. 



party are required, for the most part, to have been brought 
before that Act passed, or within twelve months after — the 
day of passing having been the 9th August, 1832, (see same, 
§§ 3 & 4). Pending such suits the same question is often 
brought before the assistant-commissioner, bnt he is at a loss 
how to act, or rather is prevented from proceeding, as it would 
be competent for the landowner to show that no payment had 
been made in respect of the land for which the exemption is 
claimed within the prescribed period ; whereas, if the suit 
were finished and tithes were decreed, the decree would have 
relation to six years prior to the filing of the bill, and in such 
case there would have been a payment within the prescribed 
period, and the claim to exemption would fail. Cases have 
occurred where this state of things is found to exist, and 
the only way to prevent injustice would be for the commis- 
sioners or assistant-commissioner to postpone their decision 
till the suit is finished. But the effect of this clause is to give 
the commissioners and assistant-commissioner a concurrent 
jurisdiction for ti7ing questions of exemption or modus, 
raised and pending in such suits. When decided, the question 
of arrears (if any) would be disposed of under the preceding 
clause. 

2§ 
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5&6Vict. 11. And be it enacted,* That in any parish 

Provision ^^^^^ ^^Y rent-charge has been agreed or 
for fixing awarded to be paid instead of tithes, and secu- 
DaysTf^ rity has been given for payment of such rent- 
Payment charge, and the lands in such parish have been 
of the same discharged from payment or render of tithes or 
^^^^' composition, or rent in the nature thereof instead 

charge. ^ ' 

of tithes, before the apportionment of such rent- 
charge, it shall be lawful for the tithe commis- 
sioners, by a declaration in writing under the 
hands of any two of them^ and their seal of 
office, to fix the same half-yeftrly days of pay- 
ment of the whole rent-charge after apportion- 
ment thereof ; and in consideration that the pay- 
ment of some sums will be thereby accelerated 
and the payment of other sums will be thereby 
deferred and retarded, to make such alterations 
and allowances in the payments to be made in the 

* By 3 & 4 V. c. 15> $ 1, e^ seq. landowners after an award 
has been made, and before the apportionment is completed,, 
are empowered to discharge their land from tithes on giving 
security to the satisfaction of the Tithe Goramissioners for 
payment of the rent-charge. But they are required to make 
their payments on certidn speci6ed days, and on any lands 
where a composition is in force, the time of payment of rent- 
charge can only commence from the expiration of such com- 
position. It has happened that owing to some of the lands 
in a parish being under composition and some not, the rent- 
charge has dated from different days, or from the day fl3^d for 
its commencement by, or consequent upon, the apportionment. 
The commissioners having stated in thdr report that it had 
been fonnd difficult to reconcile these dates, the present clause 
was introduced to obviate such doubts, and to enable the 
commissioners equitably to adjust the dates so as to make 
theip all consistent with each other, and with the apportion- 
ment. (See note to § 3, ante.^ 



V ' 
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first year after the apportionment, both by way of ^ * ^ Vict, 
interest for every sum of which payment will be 
thereby deferred, and by way of discount to be 
allowed for every sum of which payment will be 
thereby accelerated, as to the commissioners 
shall seem just. 

12. And be it enacted,* That it shall be lawful Power to 
for any owner of rent-charge, having taken pos- j^^^u ^ 
session of any land for nonpayment of the rent- charge to 
charge under the provisions of the first-recited taken un. 
Act, firom time to time during the continuance of ^^'^ Wnt of 
such possession to let such land, or any part sion. 
thereof, for any period not exceeding one year 
in possession, at such rent as can be reasonably 
obtained for the same ; and the restitution of 
such land on payment or satisfaction of the 
rent-charge, costs, and expenses shall be sub- 
ject and without prejudice to any such tenancy. 

• By the 6 & 7 W. IV. c. 71, § 82, in case the rent-chaige 
shall have been in arrears forty days, and there is not suffi- 
cient distress on the premises, the owner of the rent-charge 
may enter and take possession of them, and hold and cultivate 
them till he is repaid ; and by § 63 the landowner may 
recover them after an account is taken of the rents and pro- 
duce received by the owner of the rent-charge whilst in pos- 
session. But cases have happened when parties have taken 
possession they cannot let the land, as no tenant will be found 
to take them by reason of his being liable to be turned out at 
a moment's notice in case the landowner calls for his land, 
and offers to account ; and the owner of the rent-charge has 
no power to let the land except for this precarious period. 
This clause, therefore, provides a remedy by allowing of a 
letting for any period not exceeding one year. The rent will 
of course go to account of arrears of rent-charge and costs* 
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5 <fe 6 Vict. 13. And be it enacted^"^ That it shall be lawful 
^' ' for any Board of Guardians of any parish or 
union, with the consent of the Poor Law Com- 



Power in 
certain 

cases to use missioners, and subject to such conditions as the 



maps for 

parochial 

purposes. 



tithe com- 
mutation said Poor Law Commissioners may prescribe, 

to pay out of the rates of any parish any portion 
of the cost of making or providing any map or 
plan which shall have been confirmed under the 
hands and seal of the Tithe Commissioners, or 
any other sum of money by way of consideration 
for use of the said map or plan, for the purpose 
of estimating the net annual value of property 
in respect of which rates may be assessed for 
the relief of the poor ; and after the Tithe Com- 
missioners shall have certified in writing that 
such money has been paid, the overseers of the 
parish, or any person authorized by them in 
writing, or any officer of the said Board of 



* Landowners are now liable to provide the map for 
the commissioners, and two copies for deposit in the parish, 
and with the bishop's registrar, but the ratepayers are 
liable to provide a further map, under the Parochial 
Assessment Act. The original maps cannot be used for 
the latter purpose, as the guardians and ratepayers have not the 
control of the map, it being deposited with the Tithe Commis^ 
sioners; and the poor-law commissioners do not consider 
that the power exists of dispensing with such control under 
the Parochial Assessment Act. This clause has been inserted 
with the sanction of the poor>law commissioners, enabling 
ratepayers and guardians to use tithe maps for parochial pur- 
poses. It is, however, confined to first class maps, but it 
will be a considerable relief to the ratepayers, including of 
course owners of rent-charge who are liable to contribute to 
the rates, which will be proportionably diminished by being 
relieved from a portion of the costs of a parochial map. 
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Guardians, or any person authorized by them in 5 & 6 Vict, 
writing, shall at all reasonable times have access 
to the copy of the said map or plan deposited 
with the incumbent and church or chapel war- 
dens of the parish, or other persons approved by 
the said Tithe Commissioners, and may inspect 
and make copies or extracts from the said copy, 
without paying anything for such access or 
inspection, or for making such copies or 
extracts. 

14. And whereas by the first-recited Act Power to 
power is given for altering apportionments of ^^JP^^^' 
rent-charge by the Commissioners of land tax, 
on the application of the owner of the lands 
charged therewith, and it is expedient that the 
power thereby given should be extended, and 
also that during the continuance of the Tithe 
Commission the like power should be vested in 
the Tithe Commissioners : be it enacted,* That if 

• By the 6 & 7 W. IV. c. 71, § 72, landowners desirous of 
altering the apportionments on their lands may do so on certain 
conditions through the medium of the land-tax commissioners, 
and with the consent of two justices. This clause extends the 
power to the Tithe Commissioners. It also extends the present 
power by enabling, as well the land-tax commissioners and jus- 
tices, as the tithe commissioners to effect such alterations on the 
application of any one of several landowners on whose lands a 
joint rent-charge has been fixed. At present this can only be 
done by a joint application, and in many instances, particularly 
in the metropolitan parishes, or in places where plots of land 
are let for building purposes, parties will not concur. This 
clause giv^s the required relief. 
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5 u 6 Vict, at any time after the confirmatipQ of any instru- 
ment of apportionment it shall appear that the 
lands charged with one entire rent-charge belong 
to or have become vested in several owners^ 
and that any of the owners of such lands shall 
be desirous that the apportionment thereof 
should be altered, it shall be lawful for the 
commissioners of land tax for the county or 
place where the said lands are situated, or any 
three of them, to appoint, by notice under their 
hands, a time and place for hearing the parties 
to such application, and all other parties inte- 
rested therein ; and upon satisfactory proof of 
such notice having been served on all parties 
interested full twenty-one days before the day 
of hearings to proceed to alter the apportionment 
in such manner and in such proportion amongst 
the said lands as to them shall seem just, subject 
nevertheless to the consent of two justices of 
the peace, as in the said first-recited Act pro* 
vided ; and further, that upon such application 
being made to the said Tithe Commissioners, 
they shall have the same power of making such 
alteration as by the said first-recited Act and by 
this Act is vested in the commissioners of land 
tax, and that without any such consent of two 
justices of the peace ; provided, that no altera- 
tion of any apportionment shall be made under 
the first-recited Act or this Act^ whereby any 
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rent-charge shall be subdivided, so that any 5 d; 6 Vict, 
subdiyision thereof ahall be less than flve^* ^' 
shillings.''^ 

15. And whereas it is expedient to make Copy of in- 
further provision for recording all such altera- of^ewd 
tions of apportionment ; be it enacted^f That the apportion- 

. ^ /I 1 • 'At ment to be 

registrar of every diocese, as soon as conveniently g^nt to 
may be after the passing of this Act, shall cause '^**^® ^^* 
to be made and sent to the office of the Tithe 
Commissioners a copy, certified under his hand, 
of every instrument of altered apportionment in 
bis custody which was made before the passing 

* The proviso is added to remedy a great hardship inflicted 
ou the tithe*owner by the power which the landowners at pre- 
sent possess of subdividing their rent-charges almost indefi- 
nitely, the only limit beiug that the land shall be three times 
the value of the rent-charge. In some parishes this might 
lead to an infinite number of minute charges, making the cost 
of collection far to exceed the value of the amount to be col- 
lected. By this proviso no subdivision can be less than five 
shillings, and hence the lowest half-yearly payment would be 
two shillings and sixpence. Of course this does not affect 
original rent-charges which of necessity are often apportioned 
in very minute sums, 

t This clause, in pursuance of the recommendation in the 
commissioners* report, provides that alterations of apportion- 
ments should be recorded at the Tithe Commission, as well 
as in the parish and bishop's reg^try. This is obviously an 
improvement, with reference to the preserving accurate and 
uniform records relating to rent-charges. The expense of 
copies of altered apportionments, already effected, is to be 
borne by the Tithe-commission, that of future alterations, by 
the parties. The duty of supplying a copy of the alterations 
already effected, Is charged upon the registrars of the several 
dioceses, to whom, under the original clause, (6 & 7 W. IV., 
c. 71, § 72,) such copy is reqcured to be sent* 
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5&6 Vict, of this Act, the reasonable cost of making and 
sending which copy shall be defrayed by the 
Tithe Commissioners as part of the expense of 
putting in execution the Acts for the Commuta- 
tion of Tithes ; and after the passing of this Act 
three counterparts shall be made of every instru- 
ment of altered apportionment at the expense of 
the land-owner desiring the alteration; and two 
of the said counterparts shall be sent as pro* 
vided by the first-recited Act, and the third 
shall be sent to or deposited in the office of the 
Tithe Commissioners, or, after the expiration of 
the Tithe Commission, shall be sent to and kept 
by the person having custody of the records and 
papers of the said commission, and shall be 
annexed to the instrument of apportionment in 
the custody of the said commissioners, or the 
person having the custody of their records and 
papers. 

Remedy 16. And be it enacted,* That incase any land 

for en fore- 

ment^" * ^^ ^^ ^^^ *' present stands, — supposing the lauds of 

Gontribu- ^ *°^ ^ ^^ ^® charged with one payment of rent-charge, and 
tion to ^^^ owner distrains on the lands of A alone, A is compellable 
Rent- ^^ P^y t^^ whole amount, and he can only call on B, by ac- 

charge. tion or suit for contribution. In cases of future alterations 
of apportionments, this may always occur when the rent- 
charge has reached the minimum of five shillings, fixed by 
clause 14. In such case the party paying any half-yearly 
amount of rent-charge, may, from time to time, under this 
clause, go before the justices, and obtain a just contribution, 
and the costs, which would be trifling, would fall on the party 
liable to contribution, but refusing it unjustly. 
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charged with one amount of rent-charge shall 5&6 Vict, 
belong to two or more land-owners in several 
portions^ and the owner of any one of such por- 
tions; or his tenant^ shall have paid the whole of 
such rent-charge, or any portion thereof greater 
than shall appear to him to be his just propor- 
tion, and contribution thereto shall have been 
refused or neglected to be made by any other of 
the said land-owners, or his tenant, after a 
demand in writing made on them, or either of 
them, for that purpose, it shall be lawful for 
any justice of the peace acting for the county or 
other jurisdiction in which the land is situated, 
upon the complaint of any such land-owner, or 
his tenant or agent, to summon the owner so 
refusing or neglecting to make contribution^ or 
his tenant, to appear before any two or more 
such justices of the peace, who, upon proof of 
the demand and of service of the summons,''^ as 
hereinafter provided, whether or not the party 
summoned shall appear, shall examine into the 
merits of the complaint, and determine the just 
proportion of the rent-charge so paid as afore- 
said, which ought to be contributed by the land- 
owner of such other portion of the said land, and 
by order under their hands and seals, shall direct 
the payment by him of what shall in their judg- 
ment be due and payable in respect of such 

* See next clause, as to semce of this demand and sum- 
mons. 
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5 4(6 Vict, liability to contribution^ with the reasonable 
costs and charges of such proceedings^ to be 
ascertained by such justices ; and thereupon it 
shall be lawful for the complainant to take the 
like proceedings for enforcing payment of the 
said amount of contribution and costs, and with 
the like restriction as to the arrears recoverable, 
as are given to the owner of the rent-charge by 
the said first-mentioned Act or this Act for 
enforcing payment of the rent-charge.* 

Service of 17, And be it enacted^f That service of the 
^^unons, gj^jj demand in writing and summons, or of any 
notice to distrain, or copy of writ to assess the 
arrears of rent-charge, or notice of the execu- 
tion thereof under the first-recited Act, or the 
several Acts to amend the same, or this Act, 
upon any person occupying or residing on the 
land chargeable with the rent-charge, or in case 
no person shall be found thereon, then affixing 
the same in some conspicuous place on the Itod, 

* That is, two years arrears only. See 6 & 7 Wm. IV., 
c. 71, §§81, JB2. 

t This is a provision giving facilities for service of sum- 
mouses, notices, and the like. It often happens, in cases of 
building-gronnd, or land comparatlyely waste, that the owner, 
or even the occupier cannot be found, or there may be great 
uncertainty who represents either interest, and, not nnfre* 
quently, personation takes place, where Uie party is con- 
tumacions, and does not scruple to commit the fraud of 
deceiving the chdmant, whose whole proceedings are often 
dependant on the regularity of the first summons. This clause 
will obviate such difficulties in future. 
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shall be deemed good service of^any such sum- 5<fe6 Vict, 
mons; writ, or other proceeding. 

18. And be it enacted,* That it shall be law- Provision 
ful for all defendants in replevin, brought on Avowry Ui 
any distress for rent-charge payable under the ac^o^s of 
sakl first-recited Act, or the several Acts to for Rent- 



charge. 



* This clause is taken, almoat verbatim, from the 11 G. 11. 
c. 19, § 22, which statute was passed for the due protection 
of landlords in general. The Tithe-Commutation Acts, it 
is true, extend the ordinary remedies for recovery of rent 
in arrear to rent-charges ; but they do not technically give 
the protection secured only to landlords under the statute. 
Thus, in case the owner of the rent-diarge is obliged to 
distrain for it, and the landowner chooses to dispute the 
validity of the distress, or the liability of the land to the 
payment, he has resort t& the ordinary remedy of an action 
in replevin, in which the landlord is compellable either to 
avow that he distrains in his own right, setting forth What 
that right is, or to set forth, or in technical language, to 
puJce cognizance of, i, e., make known, what is the title 
of any other person under whom he claims. Hence it fol- 
lows, that in distraining for tithe commutation rent-charge, 
he is obliged not only to avow that be is owner, or to set 
forth the owner's title, but also to aver that the rent- 
charge was duly imposed under the Hthe-Commutation Acts, 
and this involves the necessity of further averring and 
proving that every stage in the Commutation was duly fol- 
lowed. The vexation and cost of this will be understood by 
the fact that in a recent case, when a rent-charge of 6s. 6d, 
was distrained for, and the party paid, after having replevied, 
he had to pay in addition taxed costs, which, owing to the 
necessity for this special pleading and proof, amounted to 
26/. By this provision it will be enough to aver that the 
lauds were liable under the Tithe Commutation Acts, and that 
the rent-charge was in arrear, almost in the precise words 
of the enactment itself, and the costs will, probably, be little 
more than as many shillings, as they now amount to id 
pounds* 



44 DISTRESS FOR RENT-CHARGE. 

5<fe6 Vict, amend the same^ or this Act, to avow or make 
cognizance generally that the lands and tene* 
ments whereon such distress was made were 
chargeable with and liable to the payment of a 
certain yearly amount of rent-charge under the 
provisions of the statutes for the Commutation 
of Tithes in England and Wales, which rent- 
charge, or some part thereof, was in arrear and 
unpaid for the space of twenty-one days next 
after some half-yearly day of payment thereof, and 
after ten days' notice in writing, as required by 
the said Acts, and that a certain amount of such 
rent-charge, according to the prices of com, as 
directed by the said Acts, was at the time of 
the said distress due to the person entitled to 
the rent-charge. 

irregula- 19. And be it enacted,* That where any dis- 

v^tLtepro- ^^^^^ s^^l ^ made for any rent-charge payable 
ceediDgfl. under the said recited Acts or any of them, or 
this Act, and justly due, and any irregularity 
or unlawful act shall be afterwards done by the 
party distraining, or his agent, in the conduct, 
sale, or disposition of the distress, the distress 
itself shall not be therefore deemed to be unlaw- 



* This clause, in like manner, extends the protection of the 
same statute (11 Geo. II., c. 19, §§ 19, 20,) to the proceed- 
ings for recovery of rent-charges. The protection is well 
understood, and in constant requisition, in ordinary cases; 
and it is hut just that, as rent-charges are assimilated to 
rents in general, they should receive the like protection. 



TENURE OF LAND. 45 

ful, nor the party making it deemed a tres-5<fe6Vict. 
passer from the beginning, but the party ag- 
grieved by such unlawful act or irregularity 
may recover full satisfaction for the special 
damage in an action upon the case ; provided 
nevertheless, that no plaintiff shall recover in 
any action for any such unlawful act or irregu- 
larity, if ten days' notice in writing shall not 
have been given to the defendant by the plain- 
tiff of his intention to bring such action before 
the commencement thereof, or if tender of suffi- 
cient amends has been made by the party dis- 
training or his agent before such action brought, 
or if after action brought a sufficient sum of 
money shall have been paid into court, with 
costs, by or on behalf of the defendant. 

20. And be it enacted,"*^ That this Act shall be Act to be 
construed with and as part of the first-recited ^^^ ™^ 
Act, as amended by the several Acts passed for ''* w. IV, 
the amendment thereof and by this Act ; and 
that all provisions in any of the said Acts re- 
lating to land of copyhold tenure shall apply to 
land of customary tenure,i- or any other tenure 
subject to arbitrary fine, and that all provisions 

* See note to § 1, referring to the existing Acts. By 
this enactment, all the acts are read as one act, and thus all 
will be interpreted alike. See interpretation clause, 6 & 7 
W.IV., c. 71, §J 12, 16 ;—l & 2 Vict.c. 64, $ 5;— 2 & 3 Vict, 
c. 62, $ 37;— 3& 4 Vict. c. 15, § 29. 

t See 1 & 2 Vict. c. 64, § 4, and 2 & 3 Vict. c. 62, } 7. 
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ACT MAY B£ AMENDED. 



5<fe6 Vict, in the said Acts or in this Act relating to glebe 
land shall apply to all land holden by any 
spiritual person in right of his benefice. 



Actmajbe 21. And be it enacted^ that this Act may be 
""*** * * amended or repealed by any Act to be passed 
in this session of Parliament. 
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Septennial Prices of each Kind of Grain in each Year, 

from 1835 to 1841. 



Periods of Seven Years 


Average Price per Imperial Bushel. 


ending Chistmas. 


Wheat. 


Barley. 


Oats. 


Rye. 


Beans. 


Peas. 




s, d. 


9. d. 


9, d. 


9, d* 


*• d. 


s, d. 


1835 


7 OJ 


3 n\ 


2 9 


4 3i 


4 6i 


4 9 


1836 


6 %\ 


3 llf 


2 9 


4 Si 


4 6} 


4 91 


1837 


6 6i 


3 \\\ 


2 8f 


4 4i 


4 10 


4 8} 


1^8 


6 6^ 


3 9f 


2 8 


4 2 


4 6| 


4 8 


1839 


6 9 


3 \\\ 


2 9i 


4 3j 


4 8 


4 9 


1^40 


6 Hi 


4 1 


2 10} 


4 Oi 


4 10 


4 10^ 


1841 


7 3f 


4 2 


2 Hi 


4 6i 


4 11 


4 10^ 






The prices of wheat, barley, and oats, foi^ the seven yean ending 
Christmas, 183d» form the basis on which every rent^chaTge is fixed at the 
period of the commutation under 6 & 7 W. IV. c. 71, § 57. Those for 
the seven years ending at each sncceeding Christmas regulate the pay- 
ments in each sncceeding year, under the same stat* § 63, and 3 <fe 4 Vict, 
c* 15, § 20. This table is copied from House of Commons Paper 18, 
presented during the last session. (For remarlcs and rules for calculating 
these annual variations, see Appendix to the latter stat.. White's edition 
p. 65.) 
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ACT, CL. PA. 

to be taken as part of 6 & 7 W. IV. c. 71, as amended 20 45 
ACTION, 

in replevin how to proceed , 1 8 43 

the like— 'for irregularity • . . . , 19 44 

AGREEMENT. See Amendments, Notice, Remedies. 

parochial— may be made at any time before confirmation 

of award « « 2 17 

may provide for costs of contesting award . . . — 18 

when made pending award, proceedings under-^or incident 

to award — ^to be void, except where adopted in .. . — — 

supplemental — may be made for fixing commencement of 

rent-charge after apportionment, where period not • 

previously fixed • 3 19 

rent-charges fixed by — may be regarded In special cases . 4 20 

power of making — for giving land instead of tithes, ex- 
tended , ^ 6 25 

existing — for exchange of glebe may be made valid in cer- 
tain cases 7 27 

AMENDS, 

tender of — may be made in action for irregularity in pro- 
ceedings 19 45 

APPORTIONMENT, 

may be altered by land-tax commissioners on applicatioir 

of any land-owner • 14 37 

power to alter — extended to tithe commissioners . . — i — 

in cases of alteration of — ^no rent-charge to be subdivided 

below 5s — 38 

copy of — altered before passing of Act to be furnished by 
registrar of diocese to tithe commissioners at expense 
of commission . ...••. 15 39 

three copies of future alterations of — to be furnished at 

expense of landowner ...... — 40 

ARREARS, 

questions in pending suits for claiming»may be determined 
by commissioners where like questions raised before 

them * . . . . 9 29 

AVOWRY, 

how to be made 18 43 



4* 



INDEX. 49 

AWARD, CL. PA. 

proceedings under — or incident to — to be ntJll if agreement 

made before commutation 2 17 

in special cases may have regard to rent-charges fixed by 

agreements 4 20 

may be made for defining or excban^ng glebe . . 5 21 

in such cases to have the incidents of agreement for giving 

lands — 24 

and to operate as conveyance of exchanged land to land- 
owner — — 

agreement for giving land in certain cases to be carried into 

effect by — or by supplemental — . • • • 6 25 
of rent-charge — may be made as equivalent in exchanga 

for glebe 7 27 

of arrears, and liabilities to costs of pending Suit, may be 
made after decision by assistant-commissioner in 
questions of moduses or exemptions • . . 9 29 

in such case to have effect of verdict on issue . . • — 32 

and be binding ou court of equity — — 

2 <fe 3 W. IV. c. 100, not to have operation as to — where 

suit pending to prevent operation of the fact . .10 — 
BOUNDARIES, 

of glebe — may be defined and set out by commissioners . 5 2) 
powers of commissioners under former act for defining — 

may be exercised in such cases . . . . — — 

COMMENCEMENT OF RENT-CHARGE, 

may be fixed by supplemental agreement after confirmed 

apportionment, where not previously fixed . . 4 20 
See Agreement, Declaration, DiscHAnoEFROM Tithes. 
COMMONABLE RIGHTS, 

exchange of — for glebe, may be made valid by commis- 
sioners 7 27 

See Award. 
COMPOSITION. 

See Declaration, Discharge from Tithes. 
CONTRIBUTION, 

liability of landowner to — for proportion of joint rent- 
charge, how to be enforced 16 40 

CONVEYANCE, 

award to operate as — if lands given in exchange for glebe 5 24 
COPYHOLD TENURE, 

interpretation of provisions relating to — extended to lands 

of customary and other tenure . . . . 20 45 

COSTS 

of contesting award may be provided for in agreement in 

certain cases 2 18 

of pending suits in equity — liability to — may be ascertained 

by commissioners in certain cases . . . . 9 29 
of maps, &c., contribution to-^may be paid out of rates 

with consent of poor-law commissicmers . . 13 36 

3 . 
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COSTS Continued) ci*. p^- 

of proceedings for contributions of rent-charge to be paid 

as ordered by justices 16 42 

See Expenses, Glebe, Suits. 
CUSTOMARY TENURE, 

provisions as to copyholds extended to lands of . . 20 45 
See Fine. 
DECLARATION, 

in cases of discharge from tithes, may be made under 
hands and seal of commissioners, for fixing uniform 
payment of whole rent-charge . . . . 1 1 34 

DEMAND, 

for contribution, how to be served . . . . 17 4a 

See Contribution. 
DISCHARGE FROM TITHES. See Declaration. 
EASEMENTS, ^ ^.^ 

exchange of— or other rights, for glebe may be made valid 

by commissioners 7 2T 

See Glebe. 
EXECUTION, ^ ,^ ^^ 

notice of— under writ to assess arrears — ^how to be served . J 7 42 
EXEMPTIONS, 

liability to costs in suits for trying questions of — may be 

inquired into by commissioners in certain cases . 9 29 

Lord Tenlerden's Act (2 «fe 3 W. IV., c. 100) not to have 
operation in certain questions of — ^before commis- 
sioners ...•..•• ^0 32 
See Arrears, Award, Suits. 
EXPENSES, 

incurred by spiritual person before death or vacating, may 

be charged by commissioners on benefice . . 8 28 

consent of ordinary required in such cases . . . — — 
See Agreement, Apportionment, Costs. 

FINE, 

provisions as to copyholds extended to lands subject to 

arbitrary— 20 45 

See Customary Tenure. 
GLEBE. See Exchange, Award, Commonable Rights, 

Glebe-land, Money, Easements. 
GLEBE-LAND, 

commissioners may ascertain, define, settle . , . 5 21 
also sanction exchanges of — ^with consent of patron and 

ordinary — 23 

and direct how expenses to be borne • . . . — 25 

may confirm existing agreements for exchange of . . 7 27 
and award equivalent in certain cases . . . . 1 1 34 
interpretation of — to extend to all. lands belonging to 

benefices 20 45 

See Agreement, Award, Boundaries, Commonable 
Rights, Easements. 
GUARDIANS AND OVERSEERS. See Maps. 
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IRREGULARITY, cl. pa. 

not to vitiate proceedings 19 44 

INTERPRETATION. See Act, Copyhold Tenure, 

Customary Tenure, Fine, Glebe- land. 
LANDS, 

agreement for giving— in exchange for glebe may be effected 

by commissioners . . • . . • 5 23 

agreement to operate as conveyance of , . . • — 24 
extension of power for giving — instead of tithes by award or 

supplemental award • 6 25 

existing agreements for giving— may be made valid by . 7 27 
taken in possession by owner of rent-charge may be let for 

one year . . ...... 12 35 

extended interpretation of the word . ... . 20 45 

See Agreement, Apportionment, Award, Boundaries, 
Glebe, Interpretation. 
LIABILITY, 

of lands to render of tithes, arrears, and costs, questions 
of — raised in existing suits, m&y be disposed of by 

commissioners 9 29 

of owners of land, jointly subject to rent-charge, to contri- 
bution 16 40 

MAPS, 

tithe commutation — may be paid for and used by guardians 
and rate-payers, with sanction of poor-law commis- 
sioners . ' . . ..... 13 36 

MODUS. See Arrears, Award, Costs, Exemptions, Suits, 

Liability. 
MONEY, 

agreement for giving— in exchange for tithes or glebe may 

be made valid by commissioners .... 7 27 

power to borrow — for expenses may be exercised by com- 
missioners where benefice vacated or resigned before 
commutation completed . . . . . . 8 28 

See Award, Commonable Rights, Easements, Expenses, 
Glebe Lands. 
NOTICE, 

of appointment for altering apportionment to be given by 

land-tax commissioners, when and how to be given . 14 * 38 
the like, of application to justices for contribution to rent- 
charge 16 41 

how same may be served . . . . • . 17 42 
when to be averred in process of replevin . . . 1 8 43 
when to be given of intention to bring action for irregu- 
larity 19 45 

ORDINARY AND PATRON, 

consent of^reqnired in 'questions of exchange of glebe 

effected by commissioners . . . . . 5 23 

also in exercising power of giving land for tithes in certain 

cases . . 6 25 

See Award, Glebe. 
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OVERSEERS AND GUARDIANS. See Map. 

PATRON. See Ordinary and Patron. 

POOR LAW COMMISSIONERS. See Map8,*Costs and 

•• Expenses. 
REMEDIES. See Amends, Arrears, Award, Costs and 

Expenses, Contribution, Notice, Suits. 
RENT-CHARGE. See Agreement, itwARD, Commence- 
ment OP Rent-'Charoe, Contribution, Costs, Ex- 
change, Notice. 
REPLEVIN, 

how avowry and conveyance to be made 
REPORT 

of tithe-commissioners for 1841 

RIGHTS* See Easements. 
SERVICE, 

of demand, samiAons, notice, and writ in certain cases, bow 
to be effected . . , . 

STATUTES, 

for commutation of tithes (see note) . ' . 
Lord Tenterden's Act, 2 & 3 W> IV. c. 100. 
See, Act, Arrears, Award, Exemptions, Liabilitt, 
Suits. 
SUITS, 

questions of exen^tion, modus, <&c., raised in~«and liability 
of costs in respect of — may be settled by commis- 
sioners . . , ^ , \ , . 
See Award, Cq^ts. 
SUMMONS, 

how to foe served 

SUPPLEMENTAL AGREEMENT, or AWARD. See 
Agreement, Award, Commencement of Rent-Charge, 
Declaration, Lands. 

WRIT, 

to assess arrears of rent-charge, how to be i^rved 
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